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Docket No. 39629. 


Herbert J. Blum, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: S. Sidney Stein, Esq., Joseph E. Davis, 
Esq., R. N. Beebe, Esq., Alfons B. Landon, Esq., Preston 
B. Kavanaugh, Esq. 

For Commissioner: C. A. Gwinn, Esq., C. E. Lowery, Esq. 


1928. 


Docket Entries. 


July 5. Petition received and filed. Taxpayer notified. 

Fee paid. 

“ 6. Copy of petition served on General Counsel. 

Aug. 31. Answer hied by General Counsel. 

Sept. 5. Copy of answer served on taxpayer. General 

Calendar. 

1930. 

March 27. Hearing set April 29, 1930. 

Apr. 2. Motion for circuit hearing in Chicago—filed by 

taxpayer. April 3, 1930 Granted. 

“ 4. Hearing set April 16, 1930—Chicago, Ill. 

“ 7. Order that proceeding be stricken from Day Cal¬ 

endar and restoring to Circuit Calendar en¬ 
tered. 

1932. 

July 12. Hearing set for week of September 6, 1932 at 

Chicago, Ill. 

Sept. 19. Calendar call September 6, 1932. Hearing had 
before Mr. C. M. Trammell. Division 2. Sub¬ 
mitted on the merits. Consolidated for hear¬ 
ing with 39630, 39631, 39632. Amendment to 
petition, amended answer filed. Copies served. 
Stipulation of facts filed. Briefs due sixty 
days, ten days for replies. 

Oct. 11. Transcript of hearing of September 19, 1932 
hied. 

Nov. 18. Brief hied by taxpayer. December 2, 1932 Copy 

served. 
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1932. ! 

44 18. Motion for extension of thirty days to file brief, 

tiled by General Counsel. November 18, 1932 
Granted to December 3, 1932. 

Dec. 1. Brief filed by General Counsel. j 

44 13. Reply brief filed by taxpayer. 

j 

1933. | 

March 27. Findings of fact and opinion rendered. Cjharles 

M. Trammell, Division 2. Judgment yvill be 
entered under Rule 50. 

Apr. 3. Motion for judgment filed by General Couhsel. 

4 ‘ 6. Hearing set April 26, 1933 under Rule 50. j 

44 17. Motion for review of decision by the Bedard— 

filed by taxpayer. j 

44 17. Answer of petitioner’s to motion for judgment— 

filed by taxpayer. April 19,1933 Copy sierved. 

44 24. Motion to reopen, reconsider and vacate decision 

filed by taxpayer. 

44 22. Order denying motion for review of Bbard’s 

opinion entered. 

2 | 

i 

l 

Apr. 26. Hearing had before Mr. Marquette, Division 1, on 

settlement, Rule 50. On motion continued. 

44 26. Order of continuance to May 10, 1933 entered. 

44 25. Notice of the appearance of Joseph E. Davies, 

Raymond N. Beebe, and Alfons B. Landon— 
counsels for taxpayer. 

May 6. Motion for continuance to May 24, 1933H—filed 
by taxpayer. 

44 8. Order placing on day calendar of June 7, 1933 

entered (Rule 50). j 

44 9. Hearing set May 24, 1933 on motion. 

44 24. Hearing had before Mr. C. M. Trammell,'Divi¬ 

sion 2, on motion to reopen and vacate! deci¬ 
sion. Motion to reconsider granted. Ca£e re¬ 
opened and additional testimony admitted and 
case allowed as to testimony. Briefs duel June 
7, 1933 for petitioner, respondent Junje 14, 
1933. 

May 31. Motion for continuance to July 5,1933 (Ruie 50) 
filed by taxpayer. June 6, 1933 Granted. 

44 31. Transcript of hearing of May 24,1933 filed. 
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June 6. Brief filed by taxpayer. June 7, 1933 Copy 

served. 

44 12. Notice of change of hearing date from July 5, 

1933 to July 12, 1933. 

July 12-13. Hearing had before Mr. Trammell on settle- 

ment under Rule 50. Continued to August 23, 
1933. 

44 14. Order continuing to August 23, 1933 entered. 

Aug. 23. Hearing had before Mr. Lansdon, Division 8, on 
settlement under Rule 50. Continued thirty 
days. . 

4 4 23. Order of continuance to September 27, 1933 on 

settlement entered. 

Sept. 27. Hearing had before Mr. E. J. Goodrich, Division 

11. Heard on settlement, Rule 50. Continued 
sine die. 

44 27. Order continuing proceedings sine die entered. 

Oct. 6. Decision entered, C. M. Trammel, Division 2. 

44 6. Order that report promulgated March 27, 1933 

be modified as per this order; that petitioner’s 
motion of April 24, 1933, except as heretofore 
granted, be denied; and that respondent’s mo¬ 
tion for judgment as to 1924, be granted and 
order entered forthwith, entered. 

1934. 

Jan. 2. Notice of the appearance of Preston B. 

Kavanaugh—counsel for taxpayer. 

44 3. Stipulation of venue filed. 

44 3. Petition for review by Court of Appeals of the 

District of Columbia with assignments of error 
filed by taxpayer. 

44 3. Proof of service filed by taxpayer. 

Feb. 28. Stipulation extending time sixty days from 
Mhrch 3,1934 to complete record filed. 

44 28. Order that time for preparation of evidence and 

delivery of record be extended to May 2, 1934 
entered. 

Apr. 30. Motion for extension to June 1, 1934 to complete 

record filed by taxpayer. 

44 30. Order extending time to June 1,1934 to prepare 

evidence and deliver record, entered. 

May 10. Praecipe filed, proof of service thereon. 
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3 Filed July 5,1928, U. S. Board of Tax Appeal$. 
United States Board of Tax Appeals. 

I 

i 

Docket No. 39629. 

Herbert J. Blum, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Petition. 

| 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Cpmmis- 
sioner of Internal Revenue in his notice of deficiency dated 
May 16, 1928, (IT:AR:B-8-WSD-60D), and as a basis of 
his proceeding, alleges as follows: 

1. The petitioner is an individual taxpayer. Petitioner’s 
address is 209 South LaSalle Street, Chicago, Illinois. 

2. The notice of deficiency (copy of which is attached 

and marked Exhibit “A”) was mailed to the petitioner on 
May 16, 1928. j 

3. The taxes in controversy are income taxes ijor the 
calendar years 1924 and 1925, being a deficiency of $2,727.32 
for the year 1924 and an overassessment of $638.18 for the 

year 1925. j 

4 4. The determination of tax set forth in saic} notice 

of deficiency is based upon the following errors: 

(a) The Commissioner erred in determining the amount 
of petitioner’s distributive share of partnership incdme for 
the year 1924. ! 

The Commissioner determined said distributive 


share of petitioner from the firm of Stein 

Alstrin & Co. to be in the amount of. $lld,524.95 

Petitioner claims that said distributive share 
should be. 70,309.36 


Petitioner was entitled to 13% of the net income of Stein 
Alstrin & Co. for the year 1924, and it is contended;by the 
petitioner that the true and correct net income of Stein 
Alstrin & Co. for the year 1924, was $540,841.23. 
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5. The facts upon which the petitioner relies as the basis 
of this proceeding, are as follows: 

In arriving at the net income of the partnership of Stein 
Alstrin & Co. for the year 1924, the Commissioner included 
the sum of $309,350.69, being proceeds from the underwrit¬ 
ing of certain stock issues which were erroneously returned 
as income for the year 1924, whereas the 44 syndicates” cover¬ 
ing these underwritings were not closed until the following 
year, 1925, and it is contended that no profit or loss from 
these underwritings could be properly determined until said 
44 syndicates” were closed. 

During October, 1924, said Stein Alstrin & Co. as 

5 stock brokers and dealers in securities, made an 
agreement, for the purchase and sale of 40,000 shares 

of certain stock and for the distribution of this stock 
through brokers and to customers of taxpayer. 

In November, 1924, taxpayer entered into a similar agree¬ 
ment for the purchase, sale and distribution of 26,000 shares 
of stock of another company. Both of the above corpora¬ 
tions are comparatively new concerns and had been con¬ 
ducted as “closed” corporations prior thereto, and none of 
their stocks had ever been offered for sale to the public. 
Therefore there wras no ready market for these securities. 

In order to secure the listing of these securities on the 
Chicago Stock Exchange, it was necessary to arrange for 
the maintenance of a reasonably active free and open mar¬ 
ket for the purchase and sale of said stocks, and taxpayer 
was therefore required to organize, in conjunction and as 
part of the underwriting transactions, 4 4 trading syndi¬ 
cates” the purpose of which was to maintain an active and 
ready market for said stocks until they became 44 seasoned” 
and known to the public sufficiently so that said stocks 
would enjoy reasonably active quotations. Taxpayer, 
therefore, in order to list said stocks on the Chicago Stock 
Exchange and to qualify same as good collateral in brokers’ 
loans with the banks, executed, simultaneously with 

6 the agreements providing for the original underwrit¬ 
ings of said stocks, 44 trading syndicate” agreements 

in which it was provided— 

4 4 In order to facilitate and increase the sales from time 
to time upon the open market of the Class 44 A” shares of 
stock mentioned in said contract of even date herewith and 
to maintain an active, free and open market for said shares 
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-hereby agrees to contribute $— toward the capital of 

a trading account to be conducted through Stein Alstrin 

6 Co. by a trading group, which account shall be maintained 

for a period not to exceed six months from the d$te that 
said Class “A” shares shall be admitted to trading on the 
Chicago Stock Exchange * * * Upon the termination 

of the operations of said trading group, all of the assets re¬ 
maining * * * whether the same be cash or sto^k shall 

be distributed in equal parts among the aforesaid members 
of said trading group. In case of ultimate loss in £aid ac¬ 
count each member of said group shall pay one-half 
thereof. ’ ’ 

i 

• 1 

Taxpayer having previously confined its activities prin¬ 
cipally to the stock exchange brokerage business, afid hav¬ 
ing had but a limited experience in the underwriting of 
stock issues, erroneously reported the income realized from 
the original or 44 primary” distribution of these stocks with¬ 
out making any provision for the gain or loss to be sus¬ 
tained in the so-called 44 secondary’’ distribution. While 
the primary distribution resulted in large profits j to tax¬ 
payer the secondary distribution of said stocks which was 
completed during the year 1925, resulted in a large loss t<3 
taxpayer, the amount of same being indicated above. 

7 At the time the 44 trading syndicates” were dissolved 
during the year 1925, said entire transactions re¬ 
sulted in very large losses. 

The total loss which was ascertained in 1925 byj reason 
of said two underwriting agreements was in the amount of 
$309,350.69. j 

It is usual, customary and necessary for all underwriting 
firms to account for underwriting profits after the ^trading 
syndicates” have been completed and dissolved, qnd tax¬ 
payer claims that it should have kept its books and!records 
in accordance with said custom and practice. 

Taxpayer contends that correct accounting principles 
demand that no profit or loss be determined until ttje entire 
transaction is completed, and it can be ascertained Whether 
or not the same resulted in profit or loss. 

Taxpayer contends that no other method of accounting 
would clearlv reflect the income of taxpayer for the year 
1924. 
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Wherefore petitioner prays that this Board may hear this 
proceeding and tnay grant relief to the petitioner as fol¬ 
lows: 


(a) That the net income of the partnership firm, Stein 
Alstrin & Co. for the year 1924 be determined in the 
8 amount of $540,841.23. 

(b) That petitioner’s distributive share of said net 
income for the year 1924, is $70,309.36 and that petitioner’s 
income tax for the years 1924 and 1925 be recomputed in 
accordance with the above findings, and such reduction in 
tax or determination of over-payment be allowed by this 
Board as mav result from the aforesaid findings. 

S. SIDNEY STEIN, 

Counsel, 

231 South LaSalle Street , 
Chicago, Illinois. 


9 State of Illinois, 

County of Cook, ss: 


Herbert J. Blum, being duly sworn, says that he is the 
petitioner above named in the foregoing petition; that he 
has read the same and is familiar with the statements con¬ 
tained therein and that the facts stated are true. 

HERBERT J. BLUM. 


Subscribed and sworn to before me this 3rd day of Julv, 
1928. 


BENJAMIN J. ALTSCHULER, 

Notary Public. 


10 Treasury Department, Washington. 


Office of Commissioner of Internal Revenue. 


Address reply to Commissioner of Internal Revenue and 
refer to — 

May 16, 1928. 

Mr. Herbert J. Blum, 

4752 Kimbark Avenue, 

Chicago, Illinois. 

Sir: 

In accordance with Section 274 of the Revenue Act of 
1926 you are advised that the determination of your tax 
liability for the years 1924 and 1925 discloses a deficiency 
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I 

I 

| 

of $2,727.32 for the years 1924 and an overassessment of 
$638.18 for the years 1925 as shown in the attached! state¬ 
ment. 

i 

The section of the law above mentioned allows you an 
appeal to the United States Board of Tax Appeals within 
sixty days from the date of the mailing of this letter. | How¬ 
ever, if you acquiesce in this determination, you at’e re- 
quesfed to execute the inclosed Form A and forward it to 
the Commissioner of Internal Revenue, Washington, |D. C., 
for the attention of IT :C :P-7. j 

Respectfully, 

D. H. BLAIR, 

Commissioner. 
By C. B. ALLEN, 
Deputy Commissioner. 

Inclosures: Statement. Form A. Form 882. 

11 Statement. 

IT :AR :B-8. WSD-60D. 

May 16, 1^28. 

In re Mr. Herbert J. Blum, 4752 Kimbark Avenue, Chicago, 
Illinois. | 

Deficiency 

Year. in tax. Overassessmeiit. 

1924 . $2,727.32 .! 

1925 . $638.18 

Total. 82,727.32 $638.18 


The report of the Internal Revenue Agent in Charge at 
Chicago, Illinois, covering the years 1924 and 1925, has been 
reviewed and approved with the following exception: 

! 

1924. 

Net income reported on the return. $313,739.45 

Add: | 

Increase in partnership income. 6,060.73 

... . L . — . 

Net income adjusted. $319,8(k). 18 


i 

I 

i 


I 
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Computation of Tax. 


Net income adjusted. S319,800.18 

Less: 

Personal exemption_ $2,500.00 

Credit for dependent. . 400.00 

Dividends. 21,001.68 23,901.68 


Income subject to normal tax. 8295,898.50 

Normal tax at 2% on 84,000.00. 880.00 

Normal tax at 4% on 84,000.00. 160.00 

Normal tax at 6% on 8287,898.50. 17,273.91 

Surtax on 8319,800.18. 99,742.07 


Total. 8117,255.98 

Less: 

Earned income credit. 51.00 


Net tax assessable. 8117,204.98 

Tax previously assessed. 114,477.66 


Deficiency in tax. 82,727.32 


12 Explanation of Changes. 

1. Your distributive share of income from the partnership of 
Stein Alstrin and Company has been adjusted in conformity 
with the review made on the partnership case. The total net 
income of the partnership as adjusted was found to be 8850,- 
191.92, of which your distributive share is 8110,524.95 instead 
of 8110,860.59, as stated by the examining officer. 

This adjustment results in a deficiency of 82,727.32 instead 
of 82,878.36 as stated in the report. 


1925. 

Net income reported on the return. 81,399,646.86 

Less: 

Additional partnership loss. 2,191.82 

Net income adjusted. 81,397,455.04 
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$1,397,^55.04 


46,p49.89 

$1,351,^05.15 

! 

860.00 
120.00 
67,170.26 
271,)51.01 

-i- 

*338,$01.27 

I 

i01.25 

_j_ 

$338,300.02 
338,^38.20 

-i- 

$638.18 

1. Your share of the partnership loss sustained by i Stein 
Alstrin and Company is $52,491.34 instead of $50,299152 as 
reported on your return. 

The overassessment shown herein will be made th£ sub¬ 
ject of a Certificate of Overassessment which will reacjh you 
in due course through the office of the Collector of Internal 
Revenue for your district, and will be applied by th^t offi¬ 
cial in accordance with Section 284 of the Revenue Act of 
1926. 

The right of petition as indicated on page one of this 
letter refers only to any deficiency in tax indicated herein, 
inasmuch as there is no provision in the Revenue Act of 
1926 granting the right of petition against the determina¬ 
tion of any overassessment found upon a review of your 
return. 

Payment of the deficiency in tax should not be made! until 
a bill is received from the Collector of Internal Revenue for 
your district, and remittance should then be made to him. 

i 

i 


Computation of Tax. 

Net income adjusted. 

Less: 

Personal exemption.... $3,900.00 
Dividends. 42,149.89 


Income subject to normal tax. 

Normal tax at 1 V>% on $4,000.00. 

Normal tax at 3% on $4,000.00. 

Normal tax at 5% on balance. 

Surtax. 

Total. 

Less: 

Earned income credit. 

Net tax assessable. 

Tax previously assessed. 

Overassessment. 

13 Explanation of Changes. 
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14 [Stamp:] United States Board of Tax Appeals. 

Filed August 31, 1928. 

United States Board of Tax Appeals. 

Docket No. 39629. 

9 

Herbert J. Blum, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Ansiver. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau, of Internal Reve¬ 
nue, for answer to the petition of this taxpayer, admits and 
denies as follows: 

1. Admits the allegations contained in paragraph 1 of 
the petition. 

2. Admits the allegations contained in paragraph 2 of the 
petition. 

3. Admits the allegations contained in paragraph 3 of 
the petition, except the allegations that the taxes in contro¬ 
versy are income taxes for the calendar year 1925, which is 
denied inasmuch as the respondent has not determined any 
deficiency in tax in respect to the year 1925. 

4. Denies the Commissioner erred in respect to the mat¬ 
ters set forth in subdivision (a) of paragraph 4 of the 
petition. 

5. Admits in arriving at the net income of the partner¬ 
ship of Stein Alstrin & Co. for the year 1924, the Commis¬ 
sioner included the sum of $309,350.69, being proceeds from 
the underwriting of certain stock issues. 

Admits during October, 1924, the said Stein Alstrin 
15 & Co. as stock brokers and dealers in securities, made 

an agreement for the purchase and sale of 40,000 
shares of certain stock and for the distribution of this stock 
through brokets and to customers of taxpayer. 

Further admits that the taxpayer organized 4 ‘trading 
syndicates” for the purpose of maintaining an active and 
ready market for the said stocks. 

Denies the remainder of the allegations contained in para¬ 
graph 5 of the petition. 


j 
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i 

j 

Denies generally and specifically each and every allega¬ 
tion contained in taxpayer’s petition not hereinbefore ad¬ 
mitted, qualified or denied. 

Wherefore, it is prayed that taxpayer’s appeal be denied. 

(Signed) " C. M. CHAREST, j 

General Counsel, i 
Bureau of Internal Revenue. 

Of Counsel: 

BYRON M. COON, j 

Special Attorney, 

Bureau of Internal Revenue. 

j 

16 Filed at Hearing Sept. 9, 1932. 

United States Board of Tax Appeals. 

Docket No. 39629. | 

Herbert J. Blum, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Amendments to Petition. 

i 

Now comes Herbert J. Blum, petitioner herein, by sj Sid¬ 
ney Stein, his counsel, pursuant to leave to amend the; peti¬ 
tion herein heretofore granted by the Board, and hereby 
amends said petition as follows: j 

(a) By amending paragraph 3 of said petition to!read 
as follows: 

“3. The taxes in controversy are income taxes for the 
calendar year 1924 for which the Commissioner assents a 
deficiency of $2,727.32, subject to an allowance of an pver- 
assessment for 1925 of $638.18. 

j 

(b) By striking out the paragraph on page 5 of said pe¬ 
tition reading as follows: 

“The total loss which was ascertained in 1925 by reason 
of said two underwriting agreements was in the amouht of 
$309,350.69.” 

i 

i 



14 


H. J. BLUM ET AL. VS. G. T. HELVERING, ETC. 


17 (c) By amending paragraph “(b)” of the prayer 

of said petition, page 6, to read as follows: 

“(b) That the petitioner’s distributive share of said net 
income for the year 1924 is $70,309.36 and that petitioner’s 
income tax for the year 1924 be recomputed in accordance 
with the above findings, and that any reduction in tax as 
may result therefrom be allowed by this Board and/or any 
overpayment which may result therefrom be ordered by the 
Board to be refunded to Petitioner.” 


18 


S. SIDNEY STEIN, 

231 South La Salle Street, 

Chicago, Illinois. 


State of Illinois, 

County of Cook, ss: 


Herbert J. Blum, being duly sworn, says that he is the 
petitioner in the foregoing proceeding; that he has read the 
above and foregoing amendments to the petition filed herein 
and is familiar with the statements contained therein and 
that the statements contained in said petition as hereby 
amended and the facts therein are true. 

HERBERT J. BLUM. 


Subscribed and sworn to before me this 9th day of Sep¬ 
tember, A. D. 1932. 

[seal.] ALICE C. HUNT, 

Notary Public. 


19 [Stamp:] U. S. Board of Tax Appeals. Filed 

at Hearing Sep. 23,1932. 

United States Board of Tax Appeals. 


Docket No. 39629. 


Herbert J. Blum, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Answer to Amendments to Petition. 


Now comes the Commissioner of Internal Revenue, by his 
attorney, C. M. Charest, General Counsel, Bureau of In- 
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ternal Revenue, and for answer to the amendments t[o the 
petition of this petitioner, admits and denies as follows: 

(1) For answer to paragraph (a) of the amendments to 
petition the respondent admits that the taxes in controversy 
are income taxes for the year 1924 in the amoutit of 
$2,727.32. | 

Respondent denies generally and specifically each and 
every allegation contained in petitioner’s amended petition 
not hereinbefore admitted, qualified or denied. 

Wherefore, it is prayed that petitioner’s appeal be 
denied. 

C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: 

CHESTER A. GWINN, | 

Special Attorney , 

Bureau of Internal Revenue. 

20 United States Board of Tax Appeals. 

Docket Nos. 39629-39632. 

Promulgated March 27, 1933. 

Herbert J. Blum, Petitioner, | 

i 

v. 

Commissioner of Internal Revenue, Respondent^ 

Frank E. Alstrin, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent^ 

Benjamin F. Stein, Petitioner, 

v. 

i 

Commissioner of Internal Revenue, Respondent^ 


L. Montefiore Stein, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent^ 

S. Sidney Stein, Esq., for the petitioners. j 

Chester A. Gwinn, Esq., for the respondent. 
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This is a proceeding for the redetermination of deficien¬ 
cies in income tax for 1924 as follows: 

Herbert J. Blum. $2,727.32 

Frank E. Alstrin. 3,896.30 

Benjamin F. Stein. 11,909.44 

L. Montefiore Stein. 10,308.93 

The proceedings were consolidated for hearing. 

The question involved is whether the transaction in 1924, 
whereby the partnership of which the petitioners were mem¬ 
bers made income, was closed in 1924, or whether the two 
contracts together constitute one transaction which was not 
closed and resulted in no gain or loss until 1925. 

Findings of Fact. 

The petitioners were partners of the firm of Stein, Al¬ 
strin & Company for the year 1924, and were entitled to the 
following proportions of the net income of said firm for that 
year: 

Per cent. 


L. Montefiore Stein. 45.2 

Benjamin F. Stein. 27.0 

Herbert J. Blum. 13.0 

Frank E. Alstrin. 10.8 


Stein, Alstrin & Company was a stock and bond brokerage 
concern, being members of the New York and Chicago Stock 
Exchanges and the New York Curb Market. 

21 On September 23, 1924, a preliminary underwrit¬ 
ing agreement was entered into between Stein, Al¬ 
strin & Company, as bankers, and one Sidney C. Anschell, 
as owner of substantially all of the capital stock of Univer¬ 
sal Theatres Concession Company, which contract provided 
that the bankers would undertake an investigation of the 
legal, financial and physical conditions of the company and 
if found satisfactory would notify said Anschell to that ef¬ 
fect and thereupon he would cause the company to be reor¬ 
ganized, as provided therein and would cause to be sold to 
said bankers 40,000 shares of Class i ‘A” stock at $20 per 
share. 

It was further provided in the preliminary contract that 
the bankers were not obligated to carry out any of the un¬ 
dertakings with respect to the purchase of said stock unless 
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I 
j 

(1) certain attorneys mentioned therein should jfurnish 
their approving legal opinion as to the organization, titles, 
etc., of the company; (2) the stock were qualified fori sale in 
the State of Illinois; and (3) the bankers satisfied them¬ 
selves that they would succeed in having said shares 6f stock 
regularly listed on the Chicago Stock Exchange. 

Under date of September 23, 1924, and at the sarfie time 
as the aforesaid preliminary contract was executed; it was 
also agreed between said Stein, Alstrin & Company and 
said Sidney C. Anschell as follows: 

September 23, Il924. 

Mr. Sidney C. Anschell: 

In connection with the contract between vou and our- 
selves of even date herewith, it is understood that -jve will 
conduct and operate a trading pool or syndicate for the 
purpose of establishing and protecting a free and op$n mar¬ 
ket for the Class A shares of the new “Company,!’ men¬ 
tioned in said contract. 

It is further understood that you will contribute $50,- 
000.00 toward the capital of said pool and that we will con¬ 
tribute such additional amounts as may be required for the 
proper operation and conduct of said pool, up to ah addi¬ 
tional amount of $50,000.00. You will receive fifty percent 
of any profits which may be earned by the operations of the 
pool, and you shall be chargeable with fifty percent of any 
loss which may be incurred in the operation of said pool. 

The above capital contribution to be paid by you, shall be 
held by us in the account of said pool or syndicate for a 
period of ninety days from date of payment, and wp shall 
have the right to retain same in said account for a further 
period of ninety days in case we deem same necessary. 

We are to have exclusive management and controljof the 
operations of the pool and shall determine in our own dis¬ 
cretion at what times and in what manner payment^ shall 
be made therefrom. 

Upon termination of the pool, all monies or shares of 
stock remaining therein shall be equally divided between 
vou and ourselves. 

STEIN, ALSTRIN & bo., 
By BENJAMIN F. STEIN. 

Approved and accepted by: 

SIDNEY C. ANSCHELL. [seal.] j 

2—6236a 


i 

i 

i 
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22 On October 7, 1924, the aforesaid preliminary 
agreement was consummated by two final contracts: 

(1) Agreement between Sidney C. Anschell and his asso¬ 
ciates, who owned or controlled, all of the capital stock of 
the Universal Theatres Concession Company, thereinafter 
referred to as the “Concession Company,’’ and Stein, Al- 
strin & Company, a partnership, thereinafter referred to as 
“Bankers,” which contract provided in part as follow's: 

C. It is understood that of its authorized capitalization 
the New’ Company w T ill issue to the stockholders of the Con¬ 
cession Company: forty thousand (40,000) shares of Class 
“A” Stock and forty thousand (40,000) shares of Class 
“B” stock, and that said stockholders will sell to the 
Bankers, and the Bankers will purchase from said stock¬ 
holders, forty thousand (40,000) shares of Class “A” stock 
at Twenty ($20.00) Dollars per share, delivery of said 
shares and payment therefor to be made at the office of the 
Bankers in the City of Chicago, Illinois, on or before (at 
the option of the Bankers) ninety (90) days from the date 
hereof. 

******* 


E. Notwithstanding anything hereinbefore contained, it 
is expressly understood and agreed that the Bankers shall 
not be obligated to carry out any of the undertakings herein 
contained with respect to the purchase of said stock of the 
New T Company unless 

1. Moses, Rosenthal & Kennedy, counsel for the Bankers, 
shall furnish their approving legal opinion as to the organi¬ 
zation of the New 7 Company, its title to its properties and 
assets, including trade-names, trade brands, etc., the valid¬ 
ity and due issuance of the stock to be purchased by the 
Bankers hereunder and all other pertinent legal matters, 
and 

2. The New Company shall have taken such steps that 
the shares of stock to be purchased by the Bankers may 
legally be sold under the Illinois Securities' Law in at least 
as favorable a class as class “C” securities, and 

3. The Bankers shall have satisfied themselves that thev 
will succeed in having such shares of stock regularly listed 
on the Chicago Stock Exchange (the Bankers to sponsor 
said stock and use all reasonable efforts to have same 
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listed), it being understood that the New Company will 
make and submit all necessary papers to enable such stock 
to be listed and will duly appoint a Registrar and Transfer 
Agent of its capital stock as provided by the rules Of said 
Exchange. ! 

(2) Agreement as follows: 

Memorandum of Agreement, Made and entered into this 
Seventh Day of October, 1924, by and between Sidney C. 
Anschell of Chicago, Illinois, and Stein, Alstrin & jCo., a 
copartnership of Chicago, Illinois. 

Witnesseth: 

In consideration of the execution of a contract of even 
date herewith between Sidney C. Anschell (and the other 
stockholders of the Universal Theatres Concession Com¬ 
pany) and Stein, Alstrin & Co., the parties hereto hereby 
agree with each other as follows: 

In order to facilitate and increase the sales from time to 
time upon the open market of the Class “A” shales of 
stock mentioned in said contract of even date herewith, 
and to maintain an active, free and open market foi* said 
shares, Sidney C. Anschell hereby agrees to contribute 
Fifty Thousand ($50,000) Dollars towards the cap}tal of 
a trading account to be conducted through !Stein, 
23 Alstrin & Co., by a trading group, which account 
shall be maintained for a period not to exeepd six 
(6) months from the date that said Class U A” shares shall 
be admitted to trading on the Chicago Stock Exchange. 
Stein, Alstrin & Co. or its nominee shall act as manager for 
said trading group and said firm of Stein, Alstrin j& Co. 
(or such other broker as may by said firm be appointed in 
writing) shall act as exclusive and sole broker for said 
group. The members of said trading group shall be Sidney 
C. Anschell and Stein, Alstrin & Co. (or the nomihee of 
Stein, Alstrin & Co.). ! 

Stein, Alstrin & Co. shall from time to time contribute 
such additional amounts toward the capital of said trading 
account as in its discretion may be required for the proper 
operation and conduct of said account, provided that the 
aggregate of such additional contributions shall not Exceed 
the sum of Fifty Thousand ($50,000) Dollars. j 

Said Manager of said trading group shall have full jDOwer 
to use all or any part of said capital fund for the purpose 
of buying or selling the said Class “A” shares of j stock 


i 
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and shall have full discretion as to the management of said 
account and of the times when and the prices at which to 
buy and sell said shares; and shall have the right to charge 
against said account all commissions, interest, expenses and 
losses, if any, incurred as a result of trading in behalf of 
said trading group. 

Said account shall be continued in operation for such 
period of time as may from time to time be determined 
by said Manager, provided, however, that the same shall 
not continue longer than six months from the date said 
Class “A” shares shall be admitted to trading upon the 
Chicago Stock Exchange without the written consent of 
the members of said trading group. 

Upon the termination of the operations of said trading 
group, all of the assets remaining in or belonging to said 
trading account, whether the same be cash or stock, shall 
be distributed in two equal parts among the aforesaid mem¬ 
bers of said trading group. In case of ultimate loss in said 
account, each member of said group shall pay one-half 
thereof. 


Pursuant to the above two contracts, the Class “A” 
stock of the Universal Theatres Concession Company was 
qualified under the Illinois Securities Act on or about 
October 25, 1924, and application to list the stock on the 
Chicago Stock Exchange was filed on or about November 
1, 1924, and hearings were had before the Stock List Com¬ 
mittee on the 3rd day of November, 1924. 

During the hearings before the Stock List Committee, 
inquiry was had as to what arrangements had been made 
to take care of the “market” for the stock or the “sec¬ 
ondary distribution” thereof after it was listed for trading- 
on the exchange. The exchange would not permit the list¬ 
ing of new stock for trading unless there was (1) a satis¬ 
factory primary distribution of the stock, and also (2) the 
assurance of proper ‘^sponsorship” for the “secondary 
distribution” to create an active market for the stock in 
order to insure a “bid” and “ask.” The aforesaid two 
requirements were ordinarily and customarily insisted 
upon as a prerequisite to the listing of new stock. The 
aforesaid syndicate or trading group contract, dated Oc¬ 
tober 7, 1924, was then disclosed and explained to the com- 
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mittee. The committee was thereupon satisfied that 
24 the market operations would have sufficient ^‘spon¬ 
sorship” and recommended the stock for lasting. 
Thereafter, the recommendation of the committee Was ap¬ 
proved by the Board of Governors of the Chicago Stock 
Exchange. 

The stock was duly listed and admitted to trading ion the 

_ v o 

Chicago Stock Exchange as of November 7, 1924. 

Prior to this date, Stein, Alstrin & Company had allotted 
the 40,000 shares of stock referred to in the above contract 
to several hundred subscribers and the proceeds from this 
transaction were in the amount of $280,209.21. 

The bookkeeper, without instructions from any bf the 
partners of Stein, Alstrin & Company, entered this amount 
on the books, and the same was included in arriving jat the 
net income of the partnership for the year 1924. 

Stein, Alstrin & Company kept its books and ma|de its 
income tax returns on the accrual basis. 

i 

On the same day that the stock of the Universal Theatres 
Concession Company was listed (November 7, 1924) the 
trading group or syndicate account commenced operations 
pursuant to the above syndicate contract. Stock was pur¬ 
chased and sold in said account from day to day during the 
balance of the year 1924 and thereafter during the year 
1925. 

! 

The syndicate operations were carried on continuously 
from the inception of the account until the end of 1925, 
when the account was closed out and the resulting loss 
was charged off on the books. There was carried iii said 
syndicate account the following shares on the dat^s set 
forth below: 


December 31, 1924, “long”. 3,800 scares 

January 30, 1925, “long”. 2,800 shares 

February 28, 1925, “long”. 7,900 shares 

April 30, 1925, “long”. 8,395 shares 

December 21, 1925, “long”. 10,295 shares 

i 

I 


Prior to the expiration of the six-month period mentioned 
in the syndicate agreement (May 7, 1925) the capital of 
the syndicate account was entirely exhausted and there¬ 
after the partnership continued to conduct the transactions 
on its own account, resulting in a loss to the partnership 
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from the operations of said account during the year 1925 
in the amount of $434,173. 

It was at that time and still is a customary and usual 
requirement of the Chicago Stock Exchange, before allow¬ 
ing any new stock issue to be listed, that arrangements 
satisfactory to it be made to insure free and open trading 
in the market. The purpose of such requirement is to in¬ 
sure a market for the sale of stock when holders desire to 
sell and a reasonable offering of stock when purchasers de¬ 
sire to' acquire stock in the open market. The main- 
25 tenance of such free and open trading is also re¬ 
quired in order to foster a broad public interest in 
the stock. Inactive stocks (and stocks in which there is no 
broad public interest) are not as valuable as collateral in 
loans as are stocks which enjoy active trading and a broad 
public interest; Therefore, when listing new stocks, the 
stock exchange requires such arrangements as will result 
in creating a broad public interest and active trading in 
such stock. 

The syndicate or trading group operations are usual and 
customary immediately following the listing of new issues 
and are commonly called the “secondary distribution.” 
These secondary distribution operations are for the pur¬ 
pose of “seasoning” or stabilizing the quotations for such 
stocks after they have become listed. 

The usual and customary accounting practice employed 
by bankers and brokers, when they not only underwrite or 
purchase new issues of stock but also participate in the 
syndicate operations with regard to the secondary distri¬ 
bution thereof, is to return the loss or profit from the entire 
transaction (both the original underwriting and the sec¬ 
ondary distribution) after the syndicate operations with 
regard to the secondary distribution have been completed. 

Stein, Alstrin & Company would not have purchased 
the' 40,000 shares, and under the terms of the agreement of 
October 7, 1924, need not have purchased said stock, if the 
same had not been listed and admitted to trading on the 
Chicago Stock Exchange. 

The Chicago Stock Exchange would have refused to list 
said stock and admit same to trading unless it was assured 
that proper arrangements had been made for the secondary 
distribution or syndicate operations in the market. 

In computing the distributable income of the partnership 
for the year 1924, the Commissioner has included the sum 
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of $280,209.21, being the proceeds from the original! under¬ 
writing or primary distribution of the above stock! issue; 
and, in computing the taxable net income of eachj of the 
petitioners upon which the alleged deficiencies have been 
determined, he has included the proportionate share pf each 
petitioner of said proceeds derived from said original un¬ 
derwriting operation or primary distribution of said stock. 

It was stipulated that, should the Board hold in deter¬ 
mining the distributable income of the partnership jfor the 
year 1924 that the aforesaid proceeds derived from the 
primary distribution of the 40,000 shares of stock should 
not be included in the distributable income of the partner¬ 
ship for that year, then the correct partnership incqme for 
the year 1924 would be $569,982.71, and the distributable 
share of the respective partners therein would be tlieir re¬ 
spective proportions thereof as set forth in paragraph one 
of the stipulation. 

26 Opinion. 

Trammell : 

j 

It is the contention of the petitioners that the, stock 
transaction was not completed in 1924 so as to be tax¬ 
able in that year; that the ‘ 4 secondary distribution” 
of the stock was only a part of the underwriting scheme; 
and that it is necessary to look to the 1924 transaction as 
well as the 1925 transaction in order to determine whether 
there is a profit. The petitioners’ brief states their con¬ 
tention as follows: 

The agreement to purchase the stock and the un 
ing with respect to the “secondary distribution” thereof 
constituted a single transaction. 

I 

We do not understand that the Commissioner hqs de¬ 
termined a tax for the year 1924 based upon the purchase 
of stock alone. The fact is that the petitioners acquired 
the stock and sold it in 1924 and the partnership realized, 
according to the Commissioner’s determination, $280^209.21 
as profit, which it prorated to the individual partners. In 
1925, in order to support the market and afford a secondary 
distribution of the stock, the partnership lost money. We 
agree that pursuant to the obligation of the partnership it 
was necessary for it to continue to deal in stock in 1925 for 
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the purpose of supporting the market and afford the sec¬ 
ondary distribution, which obligation it was necessary to 
assume in order to put the stock upon the stock exchange 
and to carry out its original obligation in connection with 
the underwriting. However, we see nothing in this trans¬ 
action or undertaking inconsistent with the Commissioner’s 
theory that the profit made in 1924 should be subject to 
tax in that year, and that any profit or loss in 1925, as 
the result of buying and selling stock in that year in order 
to bolster up the market, should be treated for tax purposes 
separately. If a profit was made in 1925 it should be taxed 
in that year and any loss sustained in that year would be 
deductible in computing income, if any, for that year. Even 
considering the underwriting agreement and the agreement 
with respect to the secondary distribution of the stock in 
order to protect the market as one transaction, in our 
opinion, it would be governed by the rule laid down by the 
Board in the case of Consolidated Asphalt Co ., 1 B. T. A. 
79, where we said: 

It is quite true that not all amounts received constitute 
income; but when a taxable corporation in the course of its 
business of making profits receives contractual compensa¬ 
tion for work done and material furnished, it cannot con¬ 
tend that a part of the amount received is not income be¬ 
cause the taxpayer is subject to a collateral obligation, the 
fulfillment of which may require it to spend some of the 
amount. 

The petitioners rely on our decision in Henry S. Parker , 
11 B. T. A. 1336. In that case two individuals named 
Kinne and Lyon, in 1919, approached the partner- 
27 ship of Colgate, Parker & Company with a proposi¬ 
tion to acquire the stock of the Mercer Motors 
Company and sell the same through a syndicate. The part¬ 
nership agreed to the arrangement on the basis of dividing 
the profits, one-half to the partnership and one-half to 
Kinne and Lyon. Thereupon, the partnership and Kinne 
and Lyon (purchase group) purchased 89,000 shares of 
Mercer Motors stock and at the same time it entered into 
an agreement with Kinne and Lyon to form a syndicate 
(selling group) to sell the stock. The partnership was to 
be the manager of the syndicate, with power to purchase 
and sell said stock at such time or times and upon such 
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terms as the partnership should determine. The principal 
function of this selling group was to make secondary dis¬ 


tribution of the stock. The purchase group, after purchas¬ 


ing the stock went through the form of selling 


it !to the 


same individuals as the selling group and erroneously en¬ 
tered on their books a profit from this transaction.; This 


so-called profit we held was not income. The question 
there was whether the transfer from the purchasing; group 
1o the selling group was a closed transaction resulting in 
gain or loss. The partnership and Kinne and Lyoji were 
working together. When the transfer was made frj)m the 
purchase group to the selling group no profit actually re¬ 
sulted, because it was agreed that it was merely turned 


over for sale and no sale to outsiders had actually occurred. 
It could not be determined what the profit would b^ until 
there were some actual sales. The selling group;which 
received the stock w^as to sell the stock and profit^ to be 
derived from sales were to be divided. We held iin that 


case that there was no gain or loss until the transaction 
was completed. 

But here we have a different situation. In this case 
profit was actually realized in 1924. The partnership re¬ 
ceived the cash in that year from the purchase and j?ale of 
the stock. The agreement to protect the market j for a 
reasonable time after 1924, although it may be held to be 
in substance and effect a part of the original agreement, 
does not prevent what was received as income in 192£ from 
being taxed as income in that year. This case is iii some 
respects similar to the case of J. C. Clemmons, 20 Bj T. A. 
334; affd., 54 Fed. (2d) 209. In that case two individuals 
sold one-half of the corporation’s stock and made a col¬ 
lateral agreement to do other things. It was contended 
that no gain should be reported upon the sale of the| stock 
until the collateral agreement had been complied witty The 
court rejected this theory and held that there was gjain or 
loss on the sale of the stock, notwithstanding the fac^t that 
the sellers were obligated to do other things in the future. 

The court said: 


28 They (the sellers) received and receipted fpr the 
cash payment, and the notes representing the bal¬ 
ance of the purchase money were payable to themj The 
proceeds ’were deposited by them in bank to their own 
credit. The written agreement to help build a theajtre in 
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the future did not require that any particular money be 
used; and, if it had, it would not prevent the gain from 
the sale which produced the money being taxable, there 
being merely an investment provided for it in advance of 
its receipt. Lonsdale v. Commissioner (C. C. A.), 32 Fed. 
(2d) 537; Detroit Egg Biscuit Co . v. Commissioner , 9 B. T. 
A. 1365; Hoult v. Commissioner , 24 B. T. A. 79. 

#*####* 

There was a completed sale of the stock by Gordon and 
Clemmons in 1925 resulting in gain; in nowise defeated by 
the collateral agreement to make future contribution to or 
for the use of the corporation, or by the pledge of the pur¬ 
chase price to secure this being done, or by the actual use of 
part of it in making the contribution. 

The case at bar is even stronger on its facts than the 
Clemmons case, supra. In this case the petitioners bought 
and sold stock in 1924 and realized a profit therefrom. In 
1925 the partnership of which the petitioners were members 
bought and sold stock resulting in a loss. The money re¬ 
ceived in 1924 was not deposited for the purpose of secur¬ 
ing the carrying out of the contract to protect stock. 

Even if we should hold that the two contracts involved 
in this case are tied up together and each mutually de¬ 
pendent upon the other, it does not follow that the deter¬ 
mination of gain or loss from the purchases and sales of 
one contract is dependent upon the amount of gain or loss 
from the purchases and sales under the other contract. 
Even if there had been one contract and not two, which 
ran over from one year into the next and involved pur¬ 
chases and sales, the gain or loss in one year should not be 
postponed until the gain or loss in the subsequent year is 
determined. On the petitioners’ theory, if gain had been 
realized in 1925 out of the dealings in stock to protect the 
market, all of the gain in 1924 .should be added to the gain 
in 1925 and taxed in that year. We think this is incon¬ 
sistent with the theory of taxation, which is based upon an 
annual accounting. The gains should be taxed in the year 
in which received. Each year is on a separate basis. This 
contract does not involve one single transaction even though 
we consider the two contracts as one. Even if it were one 
which involves several transactions, it would not be neces¬ 
sary to wait until all the transactions had been completed 
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to determine the gain. If this were true, a person who 
secured a contract for a term of years to sell stock on a 
commission basis and agreed to pay his own expenses would 
have to wait until the expiration of his contract tb deter¬ 
mine his gain or loss. We think the more correct method 
would be to determine the gain or loss on a contract! involv¬ 
ing separate transactions computed on an annual 

29 basis. j 

The sales made in 1924 by the partnership were 
fully completed and closed in 1924. Title to the stock 
passed to the purchasers and payment therefor ivas re¬ 
ceived. The partnership was not under obligation to the 
purchasers to buy this stock back at any time or ! at any 
price. The partnership’s participation in the syndicate 
formed to trade in stock, and the fact that it did tfade in 
stock in the following year, does not prevent the gain re¬ 
ceived in a previous year from buying and selling stock 
being taxable in that year. It is our opinion, therefore, 
that the Commissioner properly determined the ta^ upon 
the 1924 gains and that those gains should not be offset by 
1925 losses in dealings in stock. 

Judgment will be entered under Rule 50. 

30 [Stamp:] Received Apr. 3, 1933. U. S. Board of 
Tax Appeals. 

! 

[Stamp:] United States Board of Tax Appeals.! Filed 
Apr. 3, 1933. j 

Filed Apr. 3, 1933. 

United States Board of Tax Appeals. 

Docket Nos. 39629, 39630, 39631, 39632. j 

| 

Herbert J. Blum, Petitioner; Frank E. Alstrin| Peti¬ 
tioner; Benjamin F. Stein, Petitioner; L. Moritefiore 
Stein, Petitioner, j 

v. i 

Commissioner of Internal Revenue, Respondent. 

Motion for Judgment. 

\ 

Now comes the respondent, by his attorney C. M. Clearest, 
General Counsel, Bureau of Internal Revenue, and imoves 

i 

i 

i 


i 
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that judgment be entered for the respondent in these pro¬ 
ceedings in the amounts shown by the notices of deficiencies 
attached to the petitions for the years 1924 and 1925 as 
follows: 

Docket No. Petitioner. Deficiencies. 


1924. 1923. 

39629 .Herbert J. Blum. $2,727.32 . 

39630 . ! . Frank E. Altstrin. 3.876.30 . 

39631 . Benjamin F. Stein. 11,909.44 $237.64 

39632 . L. Montetiore Stein. 10.30S.93 . 

Wherefore, it is prayer that this motion be granted. 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

CHESTER A. GWINN, 

CHARLES E. LOWERY, 

Special Attorneys, 

Bureau of Internal Revenue. 

31 [Stamp:] Received Apr. 17, 1933. U. S. Board of 
Tax Appeals. 

[Stamp:] Lmited States Board of Tax Appeals. Filed 
Apr. 17, 1933. 

United States Board of Tax Appeals. 

Docket Nos. 39629, 39630, 39631, 39632. 

Heebert J. Blum, Petitioner; Frank E. Alstrin, Peti¬ 
tioner; Benjamin F. Stein, Petitioner; L. Montefiore 
Stein, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer of Petitioners to Motion for Judgment. 

Now come petitioners, by their attorney, S. Sidney Stein, 
in answer to motion for judgment heretofore filed by the 
General Counsel and pray the Board to deny said motion 
for the following reasons: 

(1) A motion is pending before said Board for a review 
of the decision herein by the Board. 
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(2) The deficiency asserted for the year 1925 agajinst the 

petitioner Benjamin F. Stein in the amount of $237.64 is 
not in issue in this cause and is barred by the statutd of lim¬ 
itations. | 

(3) If the deficiency in the amount of $2,727.32 is as¬ 

serted against Herbert J. Blum for the year 1924, tfie same 
would require a finding of overassessment in his favor for 
the year 1925 in the amount of $638.18. ! 

Wherefore, it is prayed that the motion of respondent for 
judgment be denied. 

(Signed) S. SIDNEY STEINj, 

Counsel for Petitioners. 

32 [Stamp:] United States Board of Tax Appeals. 

Filed Apr. 24, 1933. 

. 

United States Board of Tax Appeals. 

I 

Docket Nos. 39629, 39630, 39631, 39632. | 

i 

i 

Herbert J. Blum, Petitioner; Frank E. Alstri^, Peti¬ 
tioner; Benjamin F. Stein, Petitioner; L. Mohtefiore 

Stein, Petitioner, 

v. 

! 

Commissioner of Internal Revenue, Respondent. 

i 

I 

Motion to Reopen , Reconsider and Vacate Decision. 

Now come petitioners, by S. Sidney Stein, their counsel, 
and move the Board to reopen and reconsider this case and 
to vacate the decision heretofore promulgated herein for 
the following reasons: j 

(a) Pertinent and material facts in the record have been 
overlooked by the Board. 

(b) The law applicable thereto has been misapprehended. 

(c) Petitioners desire to introduce further evidence to 

show that the sum of $280,209.21 which the Board his des- 
ignated as a profit for the year 1924 was in fact not aj profit 
but merely a book entry of allotment proceeds subject to a 
liability which was incurred in connection with the receipt 
of said proceeds. j 

(d) Petitioners desire, among other things, to introduce 
further evidence to show that the sales made in 1924 bv the 

i * 
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partnership were not fully completed and closed in 1924, 
that title to the stock did not pass to the purchasers, which 
facts are contrary to the facts upon which the aforesaid 
decision is predicated. 

Wherefore it is prayed that this motion be granted. 
(Signed) ’ S. SIDNEY STEIN, 

Counsel for Petitioners. 

33 United States Board of Tax Appeals. 

Docket Nos. 39629, 39630, 39631, and 39632. 

Herbert J. Blum, Frank E. Alstrin, Benjamin F. Stein, 
L. Montefiore Stein, Petitioners, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Excerpt from Transcript of Hearing May 24, 1933. 

The Member: * * * I will grant the motion to reconsider, 
but that does not mean I am going to reverse the opinion or 
make any changes in the opinion. After reading this it is 
possible I might say that having reconsidered the opinion 
and permitted additional testimony in the form of an agreed 
statement and considering the argument and this additional 
testimony we still adhere to the opinion; that is possible. 

34 United States Board of Tax Appeals, Washington. 

Docket No. 39629. 

Herbert J. Blum, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 39630. 

Frank E. Alstrin, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 
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Docket No. 39631. 
Benjamin F. Stein, Petitioner, 



Commissioner of Internal Revenue, Respondent. 


Docket No. 39632. 

L. Montefiore Stein, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 

Order . 


In the above entitled proceedings, consolidated for! hear¬ 
ing, the Board’s report, consisting of findings of fac^t and 
opinion, was duty promulgated March 27, 1933. Pursuant 
thereto, and on April 3,1933, respondent filed a motion that 
judgments be entered in the amounts shown by the niotices 
of deficiencies attached to the petitions for the years 1924 
and 1925. | 

Thereafter, on, to-wit, April 24, 1933, the petitioner^ filed 
herein a motion to reopen, reconsider and vacate decision. 
Said motion of the petitioners was, on May 24, 11933, 
granted to the extent it was prayed therein that thd pro¬ 
ceedings be reopened and the decision reconsidered] On 
said last mentioned date, the proceedings were reopened 
and, by agreement of counsel for the respective pajrties, 
there was offered and received in evidence and read inljo the 
record of hearing an additional stipulation of facts. 
35 Upon reconsideration of our report, herein j pro¬ 
mulgated on March 27, 1933, having heard the Argu¬ 
ment of counsel thereon in the light of the additfonal 
stipulation, and being informed in the premises, it is ! 

Ordered that said report of March 27, 1933, be ancfl the 
same hereby is modified by including therein by reference 
as a part of our findings of fact the additional stipulation 
of the parties hereinabove referred to. No sufficient grpund 
having been shown why our decision as embodied in the 
opinion set forth in the above-mentioned report should be 
revoked and reversed or modified, the same is affirmed! and 
adhered to without change, and it is 
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Ordered that said motion of the petitioners filed herein 
on April 24, 1933, except as heretofore granted, be and the 
same hereby is overruled and denied. It is 

Ordered, further, that the respondent’s motion for judg¬ 
ment, tiled April 3, 1933 in so far as it relates to the year 
1924, be and the same hereby is granted, and judgments 
in the respective proceedings, as so prayed for, will be 
entered forthwith. 

Entered Oct. 6, 1933. 

[Seal U. S. Board of Tax Appeals.] 

(Signed;) CHARLES M. TRAMMELL, 

Member. 

GNB b. 


36 United States Board of Tax Appeals. 

Docket Nos. 39629, 39630, 39631, and 39632. 

Herbert J. Blum, Frank E. Alstrin, Benjamin F. Stein, 
L. Montefiore Stein, Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Additional Findings of Fact. 

(Excerpt from Transcript of Hearing, May 24, 1933.) 

Mr. Stein: * * 4 It is hereby stipulated and agreed 

by and between the parties hereto by their respective coun¬ 
sel that upon the hearing of the motion of petitioners to re¬ 
consider, reopen and vacate the opinion promulgated herein 
on March 27, 1933, the following facts shall be taken as 
true, without prejudice to the right of either party to intro¬ 
duce other and further evidence not inconsistent with the 
facts herein stipulated and to object to the materiality 
thereof: 

1. That the original subscribers to whom the stock in 
question in this case had been alloted were advised by Stein, 
Alstrin & Company prior to or at the time of said allotments 
that said stock was or would presently be regularly listed 
on the Chicago Stock Exchange and that the public gen- 
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erally were advised that said stock would be regularly listed 
on said Stock Exchange through printed circulars! which 
were published and distributed by said Stein, A 1strin & 
Company, and which stated in part— 

44 Application will be made in due course to list thijs stock 
on the Chicago Stock Exchange.’’ 

! 

i 

37 2. Relying upon the above representations ahd pub¬ 
lished statements that said Universal Theatres Con¬ 
cession Company class A stock would be regularly lifted on 
the Chicago Stock Exchange, the various allottees con¬ 
tracted to purchase the shares involved herein and many, 
if not all, of said allottees would not have contracted J:o pur¬ 
chase any of said stock unless said partnership wouljd have 
undertaken to have said stock listed on the Chicago} Stock 
Exchange. * * * 

I 

38 United States Board of Tax Appeals, Washington. 

Docket No. 39629. | 

Herbert J. Blum, Petitioner, 

i 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

! 

Decision. 

! 

Pursuant to the determination of the Board, as set forth 
in its report promulgated March 27,1933 it is 
Ordered and Decided: That there is a deficiency 6f $2,- 
727.32 for the year 1924. 

Enter: Entered Oct. 6, 1933. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) CHARLES M. TRAMMELL, I 

Member. 

GNB b. 


3—6236a 
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39 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 3, 1934. 

Copy. 

United States Board of Tax Appeals. 

Docket No. 39629. 

Herbert J. Blum, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Agreement for Review by the Court of Appeals for the 

District of Columbia. 

It is agreed between the parties to these proceedings, 
by their respective undersigned attorneys, that, pur¬ 
suant to Section 1002 D of the Revenue Act of 1926, the 
decision of the United States Board of Tax Appeals in the 
above named proceedings may be reviewed by the Court 
of Appeals of the District of Columbia. 

S. SIDNEY STEIN, 

Counsel for Petitioner , 

231 South LaSalle Street, 
i Chicago. Illinois. 

SEWELL KEY, 

Attorney for Respondent. 

40 Filed Jan. 3, 1934. U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 39629. 

Herbert J. Blum, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Petition of Herbert J. Blum for Review by the Court of 
Appeals of the District of Columbia of a Decision by the 
United States Board of Tax Appeals Filed January 3, 
1934. 

To the Honorable Judges of said Court: 

Herbert J. Blum, the petitioner in this cause, by S. Sid¬ 
ney Stein, counsel, hereby files his petition for a review 
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by the Court of Appeals of the District of Colunibia of 
the decision by the United States Board of Tax Appeals 
rendered on October 6, 1933, in cause No. 39629 on the 
docket of said Board, wherein he is the petitioner ^nd the 
Commissioner of Internal Revenue is respondent hnd in 
support of his petition respectfully shows this Hoiiorable 
Court as follows: 

i 

I. | 

i 

Venue. 

The petitioner is an individual and resides iiji Cook 

41 Countv, Illinois. His income tax return for thie vear 
ended December 31, 1924, was filed in the o$ce of 

the Collector of Internal Revenue for the First District 
of Illinois, which office is and was at the time the return 
was filed located at Chicago, Illinois. 

The respondent (hereinafter referred to as the ‘‘Com¬ 
missioner”) is the duly appointed, qualified and acting 
Commissioner of Internal Revenue of the United {States 
holding his office by virtue of the laws of the United States. 

H. | 

i 

Jurisdiction. 

The Court of Appeals of the District of Columbia has 
jurisdiction to review said decision of the United States 
Board of Tax Appeals by virtue of the provisions of Sec¬ 
tion 1001 of the Revenue Act of 1926 as amended by Section 
603 of the Revenue Act of 1928 and as further ambnded 
by Section 1101 of the Revenue Act of 1932 and Sections 
1002 and 1003 of the Revenue Act of 1926 as ambnded 
by Section 603 of the Revenue Act of 1928. j 

It has been agreed in writing between said petitioner 
and the said Guy T. Helvering, as Commissioner <j> f In¬ 
ternal Revenue, respondent herein, pursuant to thq pro¬ 
visions of said Section 1002 D of the Revenue Act of 1926 
that the aforesaid decision of the Board of Tax Appeals 
may be reviewed by the Court of Appeals of the District 
of Columbia. 

42 III. I 

Prior Proceedings. 

The Commissioner determined a deficiency in income tax 
for the taxable year ended December 31, 1924, in the sum 

i 

i 

i 

i 
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of $2,727.32 and from said determination the petitioner- 
tiled his petition with the United States Board of Tax Ap¬ 
peals on July 5, 1928. Answers were filed on August 31, 
192S. Amendments to the petition were filed on Septem¬ 
ber 9, 1932, changing paragraph 3 of the original petition 
to read—“The taxes in controversy are income taxes for 
the calendar year 1924 for which the Commissioner asserts 
a deficiency of $2,727.32, subject to an allowance of an over¬ 
assessment for 1925 of $638.18.” Amendments to the pe¬ 
tition were filed on September 9, 1932, and amendments to 
the answers were filed on September 19,1932. The hearing 
of said appeal by said Board was held on September 19, 
1932. On March 27, 1933, the said Board promulgated its 
findings of fact and opinion in said appeal and on May 
24, 1933, said Board granted petitioner’s motion to reopen 
and reconsider said opinion and admitted in evidence an 
additional stipulation of fact. On October 6, 1933, said 
Board entered its further order and opinion incorporating 
as a part of the findings of fact of said Board, said addi¬ 
tional stipulation and affirming the report of said Board 
promulgated on March 27, 1933, and thereupon entered its 
final order of re-determination in said appeal wherein and 

wherebv the said Board ordered and decided that there is 
* 

a deficiency in the amount of $2,727.32 for said taxable 
year 1924. 

IV. 

Nature of the Controversy. 

Petitioner was during 1924 one of the partners of the 
firm of Stein, Alstrin & Co., which was and is a stock and 
bond brokerage concern being members of the New 
43 York and Chicago Stock Exchanges and New York 
Curb Market. 

Under a contract consisting of two documents simultane¬ 
ously executed on October 7, 1924, by said partnership as 
Bankers and the owner of substantially all of the capital 
stock of a corporation known as Universal Theatres Con¬ 
cession Company, the partnership agreed to purchase 
under certain conditions 40,000 shares of said stock at the 
price of $20.00 per share. One of the conditions of said 
contract was that the Bankers should first satisfy them¬ 
selves that they would succeed in having said shares of 
stock regularly listed on the Chicago Stock Exchange, it 
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being understood that the Bankers would sponsor said 
stock and use all reasonable efforts to have the samei listed. 
It was further agreed that the partnership would form a 
syndicate or trading account to conduct trading operations 
in said shares on the Stock Exchange for the purpose of 
maintaining an active, free and open market for said 
shares. The contract further provided for the investment 
in said trading account of $50,000 by the partnership and 
also for the termination of same on April 7, 1925,j or at 
such later date as might be agreed upon between the 
parties. 

Pursuant to the above agreement application was made 
to list the stock on the Chicago Stock Exchange. ThR Com¬ 
mittee on Stock List approved the stock for listing cin con¬ 
dition that the svndicate account or “secondarv distribu- 
tion” of the stock would be sponsored and conducted by 
said partnership. The partnership agreed to assunfe this 
obligation of secondary distribution, whereupon the stock 
was duly listed and on November 7, 1924, was admitted to 
trading. j 

44 Just prior to the listing of the stock on the ; Stock 
Exchange the partnership allotted said '40,000 
shares of stock to several hundred subscribers and Repre¬ 
sented to said subscribers that all undertakings required 
in order to have said stock listed had been assumed by the 
partnership and that the stock would be listed on the jStock 
Exchange. Said subscribers relying upon said representa¬ 
tion agreed to and did purchase said stock from the[ part¬ 
nership in November 1924, at which time the proceeds of 
that phase of the transaction were in the sum of ;$280,- 
209.21. Had the partnership not undertaken the obligation 
of secondary distribution (which was a condition precedent 
to the listing of the stock) the subscribers would not! have 
agreed to purchase the same. At the same time and pur¬ 
suant to the above agreement, the trading account or sec¬ 
ondary distribution operations were commenced bvi pur¬ 
chasing from time to time for said account stock Which 
was offered in the open market (on the Stock Exchange) 
by original allottees and others and by selling from! time 
to time in the open market such shares as were required 
by persons who desired to purchase same. Pursuant to 
the partnership undertaking to maintain an active,! free 
and open market, and in performance of the condition 
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precedent to the listing, stock was purchased and sold in 
said syndicate account continuously from day to day until 
late in the year 1925 when the account was closed resulting 
in a loss to the partnership from the operation of said ac¬ 
count in the amount of $434,173.00. 

45 The Board held that the proceeds from the origi¬ 
nal allotment (primary distribution) of the stock and 

the loss sustained by the partnership from the syndicate 
operations (secondary distribution) should be treated sepa¬ 
rately for purposes of income tax, whereas the petitioner 
claims that both the primary and secondary distribution of 
the stock constituted a single transaction which was not 
closed and completed until 1925, and, therefore, no gain 
or loss could be computed for tax purposes until such 
transaction was closed. 

It is the petitioner’s contention that since the under¬ 
taking by the partnership of the obligation of secondary 
distribution (the performance of which resulted in a loss 
to it) was a condition precedent to the listing of the stock 
in question, and that inasmuch as the subscriptions were 
obtained on the representation that the stock would be 
listed, the performance of the obligation of secondary dis¬ 
tribution was a condition precedent to the subscribers being 
bound on their subscriptions and to the legal right of the 
partnership to retain the proceeds thereof. From which 
it follows that the transaction in question could not be con¬ 
sidered closed for tax purposes until the completion of the 
secondary distribution operation in 1925. 

The question presented, therefore, is whether the pri¬ 
mary and secondary distributions together constitute a 
single taxable transaction which was not completed 

46 and closed until 1925 or whether each constitutes a 
separate and distinct taxable transaction, one closed 

and completed in 1924 and the other closed and completed 
in 1925. 


V. 


Assignments of Errors. 

Petitioner says that in the record and proceedings of 
said United States Board of Tax Appeals and in the de¬ 
cision and final order of re-determination rendered and 
entered by said Board manifest error occurred and inter¬ 
vened to the prejudice of the taxpayer and he assigns the 
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i 

following errors and each of them which he avers occurred 
in the said record, proceedings, decision and final order of 
re-determination, to-wit: 

1. The Board erred in deciding that there is a de^ciency 

in tax of $2,727.32 for the taxable year ended December 
31, 1924. | 

i 

2. The Board erred in not deciding that there is ! no de¬ 
ficiency for the taxable vear ended December 31, 1924. 

3. The Board erred in finding that Stein, Alstrini & Co., 
a partnership, realized $280,209.21 as a profit which was tax¬ 
able to its partners for the year 1924 as the result I of the 
primary distribution of the stock involved herein. ; 

4. The Board erred in failing to decide that the partner¬ 

ship income for the year 1924 was $569,982.71. 

47 5. The Board erred in finding that the proceeds 

from the primary distribution of the stock iii ques¬ 
tion in 1924 should for income tax purposes be considered 
separately from the loss resulting from the secondary dis¬ 
tribution of said stock in 1925. | 

6. The Board erred in finding that the gain or !<}ss de¬ 
rived from the contracts in question should for incoine tax 
purposes be ascertained each year. 

7. The Board erred in failing to find that the gain 6v loss 
from the primary and secondary distribution of the! stock 
in question should be postponed for income tax purposes 
until the ultimate gain or loss from both of same wasjascer- 
tained and determined. 

8. The Board erred in holding that the sales of the stock 
in question made in 1924 by the partnership were fully com¬ 
pleted and closed in 1924 for purposes of income tax. j 

48 Wherefore, being aggrieved by said conclusions 
of law contained or reflected in said opinion of the 

Board and by the decision entered pursuant thereto^ peti¬ 
tioner prays that the decision of said Board be reviewed 
and reversed and that appropriate action be taken fo the 
end that the errors complained of may be reviewed arid cor- 

■rppf prl 

S. SIDNEY STEIN, 

231 South La Salle Street y j 
Chicago , Illinois y 
Counsel for Petitioner. 
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49 State of Illinois, 

County of Cook , ss: 

S. Sidney Stein, being first duly sworn, on oath deposes 
and says that he is counsel of record for the petitioner in 
the above named cause and as such, he is duly authorized 
to verify said petition; that he has subscribed to the fore¬ 
going petition for review; that he has read said petition 
and is familiar with the statements therein contained; that 
the statements therein made are true to the best of his 
knowledge, information and belief. 

S. SIDNEY STEIN. 


Subscribed and sworn to before me this 27th day of De¬ 
cember, A. D. 1933. 


J. H. OPPENHEIM, 

Notary Public . 
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United States Board of Tax Appeals. 
Filed Jan. 3, 1934. 


Copy. 

United States Board of Tax x\ppeals. 
Docket No. 39629. 


Herbert J. Blum, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Notice of Filing Petition for Review. 

To E. Barrett Prettyman, 

General Counsel, 

Bureau of Internal Revenue, 

Washington, D. C. 

Please take notice that the petitioner on the 3rd day of 
January, 1934, filed with the Clerk of the United States 
Board of Tax Appeals at Washington, D. C. his petition 
for review by fehe Court of Appeals of the District of Co¬ 
lumbia of the decision of the Board heretofore rendered in 
the above entitled cause. 
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A copy of the petition for review and the assignments of 
error as filed is hereto attached and served upon youi 
Dated at Washington, D. C. this 3rd day of January, 
1934. j 

Respectfully, 

S. SIDNEY STEINj 
Counsel for Petitioner. 
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Personal service of the foregoing notice, together 
with a copy of the petition for review and assign¬ 
ments of error mentioned therein, is hereby acknowledged 
this 3rd day of January, 1934. 

E. BARRETT PRETTYMAN, 

General Counsel .j 
Bureau of Internal Revenue, 
Counsel for Respondent. 
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| 

United States Board of Tax Appeals. 


Docket No. 39629. 


Herbert J. Blum, Petitioner, 


vs. 


Commissioner of Internal Revenue, Respondent. 

Pr&cipe for Record. 


To the Clerk of the United States Board of Tax Appeals: 

You are hereby requested to prepare, certify and trans¬ 
mit to the Clerk of the Court of Appeals’ of the District of 
Columbia, in accordance with the rules of said Court, a tran¬ 
script of the record in the above entitled proceeding and to 
include in said transcript of record the following matters 
and documents, to-wit: 

1. Docket entries of all proceedings before this Bokrd. 

2. All pleadings before the Board, including petition, 
answer, amendments to petition, and answer to amendments 
to petition. 

3. Findings of fact and opinion of the Board, promul¬ 
gated March 27,1933. j 

i 

i 


i 

i 
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4. Additional findings of fact, incorporated by reference 
in the Board’s Order of October 6,1933. 

53 5. Motion by respondent for judgment, filed April 
3, 1933. 

6. Answer of petitioners to motion for judgment, filed 
April 17,1933. 

7. Motion by petitioners to reopen, reconsider and vacate 
decision, filed April 24, 1933. 

8. Order entered May 24,1933, granting motion to reopen 
and reconsider. 

9. Order entered October 6, 1933, modifying findings of 
fact and affirming opinion of March 27, 1933. 

10. Order of redetermination of tax entered October 6, 
1933. 

11. Petition for review. 

12. Notice of filing and acknowledgment of service of 
petition for review. 

13. Agreement for review by the Court of Appeals of the 
District of Columbia. 

14. Orders enlarging time for the transmission of the 
record on appeal, not included in record. 

15. This praecipe. 

(Signed) S. SIDNEY STEIN, 

(Signed) PRESTON B. KAVANAGH, 

Attorneys for Petitioner. 

Service of a copy of the foregoing praecipe is hereby ac¬ 
knowledged this 10th day of May, 1934. 

(Signed) ROBERT H. JACKSON, 

’ General Counsel, 

1 Bureau of Internal Revenue, 

Attorney for Respondent. 

54 United Stales Board of Tax Appeals, Washington. 

Docket No. 39629. 

Herbert J. Blum, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 53, in- 
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elusive, contain and are a true copy of the transcript of 
record, papers, and proceedings on file and of record in my 
office as called for by the Pnecipe in the appeal for ap¬ 
peals) as above numbered and entitled. j 

In testimony whereof, I hereunto set my hand afrd affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 29th 1 dav of 
May, 1934. j 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE^ 

Clerk, United States Board of Tax Appeals. 

55 United States Board of Tax Appeals. 

i 

Docket No. 39629. 

Herbert J. Blum, Petitioner, 

i 

v. j 

Commissioner of Internal Revenue, Respondent. 

i 

i 

| 

Order Enlarging Time. 

Pursuant to stipulation between the parties, it is 

Ordered that the time for preparation of the evidence 
and for transmission and delivery of the record stir petition 
for review of the above entitled proceeding in the Court of 
Appeals of the District of Columbia be and it is herCbv ex¬ 
tended to May 2,1934. j 

[Seal U. S. Board of Tax Appeals.] j 

(Signed) EUGENE BLACK,! 

Meniber. 

i 

Dated Washington, D. C., Feb. 28, 1934. I 

Now, May 29, 1934, the foregoing is certified frpm the 
record as a true copy. 

B. D. GAMBLE,! 

Clerk , United States Board of Tax Appeals. 
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56 United States Board of Tax Appeals. 

Docket No. 39629. 

Herbert J. Blum, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding' in the Court of 
Appeals of the District of Columbia, be and it is hereby 
extended to June 1, 1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Member. 


Dated Washington, D. C., April 30, 1934. 

Now, May 29, 1934, the foregoing is certified from the 
record as a true copy. 

B. D. GAMBLE, 

Clerk, United States Board of Tax Appeals. 


I 


j 

i 

I 

a 

i 

i 

Court of Appeals of the District of Columbia 

i 

— 

! 

Frank E. Alstrin, Petitioner, j 

i 

vs. 

Commissioner of Internal Revenue, Respondent. 

On Petition to Review the Decision of the United States 

Board of Tax Appeals . 


1 Docket No. 39630. 

Frank E. Alstrin, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Appearances: j 

For Taxpayer: S. Sidney Stein, Esq., Joseph E. Davies, 
Esq., R. N. Beebe, Esq., Alfons B. Landon, Esq., Preston 
B. Kavanaugh, Esq. 

For Commissioner: C. A. Gwinn, Esq., C. E. Lowery^, Esq. 

i 

_ i 

Docket Entries. 

1928. 

July 5. Petition received and filed. Taxpayer notified. 
Fee paid. 

44 6. Copy of petition served on General Counsel. 

Aug. 31. Answer filed by General Counsel. 

Sept. 5. Copy of answer served on taxpaper. General 
Calendar. 

1930. i 

Mar. 27. Hearing set April 29, 1930. ! 

Apr. 2. Motion to place on circuit calendar for hearing in 
Chicago—filed by taxpayer. 

4 4 3. Motion to place on circuit calendar for hearing in 

Chicago Granted. 

44 4. Hearing set April 16, 1930, Chicago, Ill. j 

44 7. Order striking from day calendar of Aprp 16, 

1930 and restoring to circuit calendar, entered. 
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1932. 

July 12. Hearing set for week of September 6, 1932 at 
Chicago, Ill. 

Sept. 19. Call of calendar September 6, 1932. Hearing 
had before C. M. Trammell, Division 2. Sub¬ 
mitted on merits. Consolidated with 39629, 
39631, 39632. Amendment to petition, amended 
answer filed. Copies served. Stipulation of 
facts filed. Briefs due sixty days; ten days for 
replies. 

Oct. 11. Transcript of hearing September 19, 1932 filed. 

Nov. 18. Brief filed by taxpayer. December 2, 1932 Copy 
served. 

44 18. Motion for extension of thirtv davs to file brief. 

* v 7 

filed by General Counsel. Granted to Decem¬ 
ber 3, 1932. 

Dec. 1. Brief filed bv General Counsel. 

44 13. Replv brief filed bv taxpaver. 

1933. 

Mar. 27. Findings of fact and opinion rendered, Charles 
M. Trammell, Division 2. Judgment will be 
entered under Rule 50. 

Apr. 3. Motion for judgment. (See 39629) filed by Gen¬ 
eral Counsel. 

44 6. Hearing set April 26, 1933, under Rule 50. 

44 17. Motion for review of decision by the Board, filed 

by taxpayer. 

44 17. Answer of petitioner to motion for judgment filed 

by taxpayer. April 19, 1933 Copy served. 

44 24. Motion to reopen, reconsider and vacate decision 

filed by taxpayer. 

44 22. Order denying motion for review of Board’s 

opinion entered. 

2 

Apr. 26. Hearing had before Mr. Marquette, Division 1, on 
settlement, Rule 50. Continued on motion of 
petitioner to May 10, 1933. 

44 26. Orders continuing proceeding to May 10, 1933 

entered. 

44 25. Notice of the appearance of J. E. Davies, R. N. 

Beebe and A. B. Landon—counsels for tax¬ 
payer. 
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1933. 

May 6. Motion for continuance to May 24, 1933—fil^d by 
taxpayer. 

4 4 8. Order continuing to June 7, 1933 entered. 

44 9. Hearing set may 24, 1933 on motion. 

44 24. Hearing had before Mr. C. M. Trammell, Division 

2. Called on merits. On motion to reopeh and 
vacate decision. Motion to reconsider granted. 
Case reopened and additional testimony ad¬ 
mitted and case allowed as to testimony. Peti¬ 
tioner’s brief due June 7, 1933. Respondent’s 
June 14, 1933. j 

4 4 31. Motion for continuance to July 5, 1933 (Rule 50) 

filed by taxpayer. June 6, 1933 Granted. | 

44 31. Transcript of hearing May 24, 1933 filed. 

June 6. Brief filed by taxpayer. June 7, 1933 Copy 
served. 

44 12. Notice of change of hearing date from Jply 5, 

1933 to July 12, 1933’. 


July 12- 

13. Hearing had before Mr. Trammell on settlement 
—Rule 50. Continued. 

44 14. Order continuing to August 23, 1933 entered. 

Aug. 23. Hearing had before Mr. Lansdon, Division 8, on 

settlement under Rule 50. Continued thirtv 

* 

days. 

44 23. Order of continuance to September 27, 1933 on 

settlement entered. 

• 

Sept. 27. Hearing had before Mr. E. J. Goodrich, Division 
11, on settlement. Rule 50. Continued sine die. 
44 27. Order continuing proceedings sine die, entered. 

Oct. 6. Decision entered, C. M. Trammell, Division 2. 

44 6. Order that report promulgated March 27, 19^3 be 

modified as per this order; that petitioner’s 
motion of April 24, 1933, except as heretofore 
granted, be denied; and that respondent’s mo¬ 
tion for judgment as to year 1924, be grafted 
and order be entered forthwith, entered. 

1934. ! 

Jan. 2. Notice of the appearance of Preston B. Ivava- 
naugh, counsel for taxpayer. 

44 3. Stipulation of venue filed. 
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1934. 

44 3. Petition for review by Court of Appeals of the 

District, of Columbia, with assignments of 
error filed by taxpayer. 

44 3. Proof of service filed by taxpayer. 

Feb. 28. Stipulation extending time sixty days from 
March 3, 1934 to complete record filed by tax¬ 
payer. 

“ 28. Order extending time to May 2, 1934 for prepara¬ 

tion of evidence and deliverv of record, entered. 

i _ * 

Apr. 30. Motion for extension to June 1, 1934 to complete 
record filed by taxpayer. 

44 30. Order extending time to June 1, 1934 to prepare 

evidence and transmit record, entered. 

May 10. Stipulation in lieu of a portion of the record and 
for consolidation with Docket No. 39629 filed. 

44 10. Praecipe filed. Proof of service thereon. 

3 Filed July 5, 1928. U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 39630. 

Frank E. Alstrin, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 


Petition . 


The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency dated 
May 16,1928 (IT :AR:B-8-WSD-60D), and as a basis of his 
proceeding, alleges as follows: 

1. The petitioner is an individual taxpayer. Petitioner’s 
address is 209 South LaSalle Street, Chicago, Illinois. 

2. The notice of deficiency (copy of which is attached 
and marked Exhibit “A”) was mailed to the petitioner on 
May 16, 1928. 

3. The taxes in controversy are income taxes for the 
calendar years 1924 and 1925, in the amount of $3,896.30. 
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4. The determination of tax set forth in Said no- 
4 tice of deficiency is based upon the following j errors: 

(a) The Commissioner erred in determining the 
amount of petitioner’s distributive share of partnership 
income for the vear 1924. 

j 

The Commissioner determined said distributive 
share of petitioner from the firm of Stein 

Alstrin & Co. to be in the amount of. $9^L,820.73 

Petitioner claims that said distributive share 
should be. $5$,410.86 


Petitioner was entitled to 10.8% of the net income of 

i 

Stein Alstrin & Co. for the year 1924, and it is contended 
by the petitioner that the true and correct net income of 
Stein Alstrin & Co. for the year 1924, was $540,S4l|.23. 

5. The facts upon which the petitioner relies as!a basis 
of this proceeding, are as follows: 

In arriving at the net income of the partnership of Stein 
Alstrin & Co. for the year 1924, the Commissioner included 
the sum of $309,350.69, being proceeds from the| under¬ 
writing of certain stock issues which were erroneously re¬ 
turned as income for the vear 1924, whereas the “svndi- 
cates” covering these underwritings were not closed until 
the following year, 1925, and it is contended that ifo profit 
or loss from these underwritings could be property deter¬ 
mined until said “syndicates” were closed. 

5 During October, i924, said Stein Alstrin # Co. as 

stock brokers and dealers in securities, made an 
agreement for the purchase and sale of 40,000 shares of 
certain stock and for the distribution of this stock through 

i ° 

brokers and to customers of taxpayer. 


In November, 1924, taxpayer entered into a similar agree¬ 
ment for the purchase, sale and distribution of 26,000 shares 
of stock of another company. Both of the above corpora¬ 
tions are comparatively new concerns and had bSen con¬ 
ducted as “closed” corporations prior thereto, afid none 
of their stocks had ever been offered for sale to the public. 
Therefore there was no ready market for these securities. 


In order to secure the listing of these securities on the 
Chicago Stock Exchange, it was necessary to arrange for 
the maintenance of a reasonably active free and opjen mar- 


4 - ■ - 6236a 






50 


H. J. BLUM ET AL. VS. G. T. HELVERING, ETC. 


ket for the purchase and sale of said stocks, and taxpayer 
was therefore required to organize, in conjunction and as 
part of the underwriting transactions, “trading syndicates” 
the purpose of which was to maintain an active and ready 
market for said stocks until thev became “seasoned” and 
known to the public sufficiently so that said stocks would 
enjoy reasonably 1 active quotations. Taxpayer, therefore, 
in order to list said stocks on the Chicago Stock Exchange 
and to qualify same as good collateral in brokers’ 

6 loans with the banks, executed, simultaneously with 
the agreements providing for the original under¬ 
writings of said stocks, “trading syndicate” agreements in 
which it was provided— 

“In order to facilitate and increase the sales from time 
to time upon the open market of the Class “A” shares of 
stock mentioned in said contract of even date herewith and 
to maintain an active, free and open market for said shares 

-hereby agrees to contribute $— toward the capital of a 

trading account to be conducted, through Stein Alstrin & 
Co. by a trading group, which account shall be maintained 
for a period not to exceed six months from the date that 
said Class “A” shares shall be admitted to trading on the 
Chicago. Stock Exchange * * * Upon the termination 

of the operations of said trading group, all of the assets 
remaining * * * whether the same be cash or stock 

shall be distributed in equal parts among the aforesaid 
members of said trading group. In case of ultimate loss in 
said account each member of said group shall pay one-half 
thereof.” 

Taxpayer having previously confined its activities prin¬ 
cipally to the stock exchange brokerage business, and hav¬ 
ing had but limited experience in the underwriting of stock 
issues, erroneously reported the income realized from the 
original or “primary” distribution of these stocks without 
making any provision for the gain or loss to be sustained 
in the so-called “secondary” distribution. While the pri¬ 
mary distribution resulted in large profits to taxpayer the 
secondary distribution of said stocks, which was 

7 completed during the year 1925, resulted in a large 
loss to taxpayer, the amount of same being indicated 

above. At the time the “trading syndicates” were dis¬ 
solved during the year 1925, said entire transactions re¬ 
sulted in very large losses. 
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i 

The total loss which was ascertained in 1925 by reason 
of said two underwriting agreements was in the anjiount of 
$309,350.69. ! 

It is usual, customary and necessary for all underwriting 
firms to account for underwriting profits after the Htrading 
syndicates’ * have been completed and dissolved, and tax¬ 
payer claims that it should have kept its books and j records 
in accordance with said custom and practice. 

Taxpayer contends that correct accounting principles 
demand that no profit or loss be determined until th;e entire 
transaction is completed, and it can be ascertained jvhether 
or not the same resulted in profit or loss. 

Taxpayer contends that no other method of accounting 
would clearlv reflect the income of taxpayer for tiie year 
1924. 

i 

Wherefore petitioner prays that this Board may hear 
this proceeding and may grant relief to the petitioner as 
follows: 


(a) That the net income of the partnership firm, Stein 
Alstrin & Co. for the year 1924, be determined in the 

8 amount of $540,841.23. 

(b) That petitioner’s distributive share pf said 
net income for the year 1924, is $58,410.86 and that peti¬ 
tioner’s income tax for the years 1924 and 1925 beirecom- 

» i 

puted in accordance with the above findings, and sjuch re¬ 
duction in tax or determination of over-payment be allowed 
by this Board as may result from the aforesaid findings. 

S. SIDNEY STEIN, | 

Counsel^ 

231 South LaSalle Street , 
Chicago', Illinois. 

9 State of Illinois, 

County of Cook , ss: 

Frank E. Alstrin, being duly sworn, says that lid is the 
petitioner above named in the foregoing petition; fhat he 
has read the same and is familiar with the statements con¬ 
tained therein and that the facts stated are true. 

FRANK E. ALSTRIN. 


Subscribed and sworn to before me this 3rd day of July, 


1928. 


B. M. ALTSCHULER J 

Notary Public. 
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10 Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Address reply to Commissioner of Internal Revenue and 
refer to —. 

May 16, 1928. 

Mr. Frank E. Alstrin, 

269 North Franklin Avenue, 

River Forest, Illinois. 

Sir: 

In accordance with Section 274 of the Revenue Act of 
1926 vou are advised that the determination of your tax 
liability for the vears 1924 and 1925 discloses a deficiency 
of $3,896.30, as shown in the attached statement. 

The section of the law above mentioned allows vou an 
appeal to the United States Board of Tax Appeals within 
sixty days from the date of the mailing of this letter. How- 
ever, if you acquiesce in this determination, you are re¬ 
quested to execute the inclosed Form A and forward it to 
the Commissioner of Internal Revenue, Washington, D. C., 
for the attention of IT:C:P-7. 

Respectfully, 

D. H. BLAIR, 
Commissioner, 
By C. B. ALLEN, 
Deputy Commissioner. 

Inclosures: Statement. Form A. Form 882. 

11 Statement. 

IT :AR :B-8. WSD-60D. 

In re: Mr. Frank E. Alstrin, 269 North Franklin Avenue, River 


Forest, Illinois. 

Deficiency 

Year. in tax. 

1924 . $3,896.30 

1925 . None 

I 


Total. $3,896.30 

The report of the Internal Revenue Agent in Charge at Chi¬ 
cago, Illinois, covering the years 1924 and 1925, has been 
reviewed by this office and approved with the following excep¬ 
tion: 
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i 


1924. 


Net income reported on the return. 

Add: 


$1191,800.35 

i 

i 

• 

! 

1. Increase in partnership income. 

4!,391.77 

2. Expenses disallowed. 


41,669.39 

r 

j 

Net income adjusted. 


$128,861.51 

Computation of Tax. 

i 

Net income adjusted. 

Less: 


$1281,861.51 

1 

i 

j 

Personal exemption. 

$2,500.00 

i 

! 

Credit for dependent. 

400.00 


Dividends. 

2,008.34 

4, 908.34 

i * 

j 

Income subject to normal tax. 


\ 

$123,953.17 

Normal tax at 2% on 84,000.00.... 


sso.oo 

Normal tax at 4% on $4,000.00.... 


160.00 

Normal tax at 6% on 8115,953.17. 


6,957.19 

Surtax on $128,861.51. 


27,698.76 

Total. 

Less: 


$34,895.95 

Earned income credit. 


51.00 

Net tax assessable. 

12 


$34,844.95 

j 

Brought forward. 


$34,844.95 

Tax previously assessed. 


30 ? 948.65 

Deficiency. 


$3,896.30 


i 

Explanation of Changes. 


1. Your distributive share of income from the partner¬ 
ship of Stein Alstrin and Company has been adjusted in 
conformity with the review made of the partnership case. 
The total net income of the partnership as adjusted was 
found to be $850,191.92, of which your distributive share 

I 

i 
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is $91,820.73 instead of $92,099.58, as stated by the examin¬ 
ing officer. 

2. Personal expense amounting to $4,669.39, which was 
included in business expense has been disallowed as a de¬ 
duction from gross income. 

These adjustments result in a deficiency of $3,896.30 in¬ 
stead of $4,016.20. 

Pavment of the deficiencv in tax should not be made until 
%> * 

a bill is received from the Collector of Internal Revenue 
for your district, and remittance should then be made to 
him. 

13 [Stamp:] United States Board of Tax Appeals. 

Filed Aug. 31, 1928. 

United States Board of Tax Appeals. 

Docket No. 39630. 

Frank E. Alstrin, Petitioner, 


vs. 

Commissioner or Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the petition of this taxpayer, admits 
and denies as follows: 

1. Admits th£ allegations contained in paragraph 1 of 
the petition. 

2. Admits the allegations contained in paragraph 2 of 
the petition. 

3. Admits the allegations contained in paragraph 3 of 
the petition, except the allegations that the taxes in con¬ 
troversy are income taxes for the calendar year 1925, which 
is denied inasmuch as the respondent has not determined 
any deficiency in tax in respect to the year 1925. 

4. Denies the Commissioner erred in respect to the mat¬ 
ters set forth in subdivision (a) of paragraph 4 of the 
petition. 

5. Admits in arriving at the net income of the partner¬ 
ship of Stein, Alstrin & Co. for the year 1924, the Com- 



00 


I 

I 
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missioner included the sum of $309,350.69, being proceeds 
from the underwriting of certain stock issues. 

Admits during October, 1924, the saidi Stein, 

14 Alstrin & Co. as stock brokers and dealers ini securi¬ 
ties, made an agreement for the purchase ahd sale 

of 40,000 shares of certain stock and for the distribution 
of this stock through brokers and to customers of taxpayer. 

Further admits that the taxpayer organized “trading 
syndicates” for the purpose of maintaining an active and 
ready market for the said stocks. 

Denies the remainder of the allegations contained ih para¬ 
graph 5 of the petition. 

Denies generally and specifically each and every jallega- 
tion contained in taxpayer’s petition not hereinbefqre ad¬ 
mitted, qualified or denied. 

Wherefore, it is prayed that taxpayer’s appeal be denied. 

(Signed) C. M. CHAREST, 

General Counsel ,! 
Bureau of Internal Revenue. 

Of Counsel: 

BYRON M. COON, 

Special Attorney, 

Bureau of Internal Revenue. 

' \ 

I 

15 Filed at Hearing Sept. 9, 1932. U. S. Board df Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 39630. 

Frank E. Alstrin, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Amendments to Petition. 

Now comes Frank E. Alstrin, petitioner herein, jby S. 
Sidney Stein, his counsel, pursuant to leave to amefid the 
petition herein heretofore granted by the Board, and hereby 
amends said petition as follows: 


i 

i 

i 
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(a) By amending paragraph 3 of said petition to read 
as follows: 

4 4 3. The taxes in controversy are income taxes for the 
calendar year 1924 for which the Commissioner claims a 
deficiency of $3,896.30.” 

(b) By striking out the paragraph on page 5 of said pe¬ 
tition reading as follows: 

“The total loss which was ascertained in 1925 by reason 
of said two underwriting agreements w r as in the amount of 
$309,350.69.” 

16 (c) By amending paragraph “(b)” of the prayer 

of said petition, page 6, to read as follows: 

“(b) That the petitioner’s distributive share of said net 
income for the year 1924 is $58,410.86 and that petitioner’s 
income tax for the year 1924 be recomputed in accordance 
with the above findings, and that any reduction in tax as 
may result therefrom be allowed by this Board and/or any 
overpayment which may result therefrom be ordered by 
the Board to be refunded to Petitioner.” 

S. SIDNEY STEIN, 

1 231 South La Salle Street, 

Chicago, Illinois. 


17 State of Illinois, 

County of Cook, ss: 

Frank E. Alstrin, being duly sworn, says that he is the 
petitioner in the foregoing proceeding: that he has read 
the above and foregoing amendments to the petition filed 
herein and is familiar with the statements contained therein 
and that the statements contained in said petition as hereby 
amended and the facts therein are true. 

FRANK E. ALSTRIN. 

Subscribed and sworn to before me this 9th day of Sep¬ 
tember, A. D. 1932. 

[seal.] 


ALICE C. HUNT, 

Notary Public. 
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IS [Stamp:] U. S. Board of Tax Appeals. Piled at 

Hearing Sep. 23, 1932. j 

i 

United States Board of Tax Appeals. 

Docket No. 39630. j 

Frank E. Alstrin, Petitioner, 

! 

VS. 

Commissioner of Internal Revenue, Respondent. 
Answer to Amendments to Petition . 

i 

Now comes the Commissioner of Internal Revenue, by 
his attorney, C. M. Charest, General Counsel, Bureau of 
Internal Revenue, and for answer to the amendments!to the 
petition of this petitioner, admits and denies as follows: 

(1) For answer to paragraph (a) of the amendments to 
petition the respondent admits that the taxes in cpntro- 
versv are income taxes for the vear 1924 in the amount of 
$3,896.30. ‘ | 

Respondent denies generally and specifically each and 
every allegation contained in petitioner’s amended petition 
not hereinbefore admitted, qualified or denied. 

Wherefore, it is prayed that petitioner’s appeal be 
denied. 

C. M. CHAREST, j 

General Counsel , j 

Bureau of Internal Revenue. 

Of Counsel: ' 

CHESTER A. GWINN, j 

Special Attorney , 

Bureau of Internal Revenue. 

19 United States Board of Tax Appeals, Washington. 

Docket No. 39630. j 

Frank E. Alstrin, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

Decision. 

Pursuant to the determination of the Board, as set forth 

* 

in its report promulgated March 27, 1933 it is 




58 


H. J. BLUM EX AL. VS. G. T. HELVERING, ETC. 


Ordered and Decided that there is a deficiency of 
$3,896.30 for the year 1924. 

Enter: 

[Seal U. S. Board of Tax Appeals.] 

(Signed) CHARLES M. TRAMMELL, 

Member. 

GNB b. 

Entered Oct. 6, 1933. 

20 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 3, 1934. 


Copy. 


United States Board of Tax Appeals. 

Docket No. 39630. 

Frank E. Alstrin, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Agreement for Revieiv by the Court of Appeals for the 

District of Columbia. 

It is agreed between the parties to these proceedings, by 
their respective undersigned attorneys, that, pursuant to 
Section 1002 D of the Revenue Act of 1926, the decision 
of the United States Board of Tax Appeals in the above 
named proceedings may be reviewed by the Court of Ap¬ 
peals of the District of Columbia. 

S. SIDNEY STEIN, 

Counsel for Petitioner , 

231 South LaSalle Street , 

Chicago, Illinois. 

SEWELL KEY, 

Attorney for Respondent. 
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21 Filed Jan. 3, 1934. U. S. Board of Tax Appeals. 

| 

United States Board of Tax Appeals. 

Docket No. 39630. 

Frank E. Alstrin, Petitioner, 


Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

i 

i 

Petition of Frank E. Alstrin for Review by the Court of 
Appeals of the District of Columbia of a Decision \ny the 
United States Board of Tax Appeals Filed January 3, 
1934. 

i 

i 

To the Honorable Judges of Said Court: 

I 

Frank E. Alstrin, the petitioner in this cause, by Si. Sid¬ 
ney Stein, counsel, hereby files his petition for a review by 
the Court of Appeals of the District of Columbia qf the 
decision by the United States Board of Tax Appeal^ ren¬ 
dered on October 6, 1933, in cause No. 39630 on the docket 
of said Board, wherein he is the petitioner and the j Com¬ 
missioner of Internal Revenue is respondent and ini sup¬ 
port of his petition respectfully shows this Honorable Court 
as follows: 


Venice. 

The petitioner is an individual and resides in |Cook 
22 County, Illinois. His income tax return fot the 
year ended December 31, 1924, was filed in the office 
of the Collector of Internal Revenue for the First District 
of Illinois, which office is and was at the time the return was 
filed located at Chicago, Illinois. 

The respondent (hereinafter referred to as the 4 ‘Com¬ 
missioner”) is the duly appointed, qualified and acting 
Commissioner of Internal Revenue of the United States 
holding his office by virtue of the laws of the United Slates. 

i 


i 

i 

i 

i 

i 
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II. 

Jurisdiction. 

The Court of Appeals of the District of Columbia has juris¬ 
diction to review said decision of the United States Board 
of Tax Appeals by virtue of the provisions of Section 1001 
of the Revenue Act of 1926 as amended bv Section 603 of 
the Revenue Act of 1928 and as further amended by Sec¬ 
tion 1101 of the Revenue Act of 1932 and Sections 1002 and 
1003 of the Revenue Act of 1926 as amended by Section 
603 of the Revenue Act of 1928. 

It has been agreed in writing between said petitioner and 
the said Guy T. Helvering, as Commissioner of Internal 
Revenue, respondent herein, pursuant to the provisions of 
said Section 1002 D of the Revenue Act of 1926 that the 
aforesaid decision of the Board of Tax Appeals may be re¬ 
viewed by the Court of Appeals of the District of Columbia. 

23 III. 

Prior Proceedings. 

The Commissioner determined a deficiencv in income tax 
for the taxable year ended December 31, 1924, in the sum of 
$3,896.30 and from said determination the petitioner filed 
his petition with the United States Board of Tax Appeals 
on July 5, 1928. Answers were filed on August 31, 1928. 
Amendments to the petition were filed on September 9, 
1932, and amendments to the answers were filed on Sep¬ 
tember 19, 1932. The hearing of said appeal by said Board 
was held on September 19, 1932. On March 27, 1933, the 
said Board promulgated its findings of fact and opinion in 
said appeal and on May 24, 1933, said Board granted peti¬ 
tioner’s motion to reopen and reconsider said opinion and 
admitted in evidence an additional stipulation of fact. On 
October 6, 19$3, said Board entered its further order and 
opinion incorporating as a part of the findings of fact of 
said Board, said additional stipulation and affirming the 
report of said Board promulgated on March 27, 1933, and 
thereupon entered its final order of redetermination in said 
appeal wherein and whereby the said Board ordered and 
decided that there is a deficiency in the amount of $3,896.30 
for said taxable year 1924. 
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i 


iv. i 

i 

Nature of the Controversy. \ 

\ 

Petitioner was during 1924 one of the partners <?f the 
firm of Stein, Alstrin & Co., which was and is a stock and 
bond brokerage concern being members of thb New 

24 York and Chicago Stock Exchanges and New; York 
Curb Market. 

Under a contract consisting of two documents simuiltane- 
ouslv executed on October 7, 1924, by said partnership as 
Bankers and the owner of substantially all of the capital 
stock of a corporation known as Universal Theatresj Con¬ 
cession Company, the partnership agreed to purchase under 
certain conditions 40,000 shares of said stock at the j price 
of $20.00 per share. One of the conditions of said contract 
was that the Bankers should first satisfy themselves that 
they would succeed in having said shares of stock regularly 
listed on the Chicago Stock Exchange, it being understood 
that the Bankers would sponsor said stock and use all rea¬ 
sonable efforts to have the same listed. It was farther 
agreed that the partnership would form a syndicate or 
trading account to conduct trading operations in; said 
shares on the Stock Exchange for. the purpose of maintain¬ 
ing an active, free and open market for said shares, j The 
contract further provided for the investment in said trading 
account of $50,000 by the partnership and also for the ter¬ 
mination of same on April 7, 1925, or at such later dajte as 
might be agreed upon between the parties. 

Pursuant to the above agreement application was ma^e to 
list the stock on the Chicago Stock Exchange. The Com¬ 
mittee on Stock List approved the stock for listing on cbndi- 
tion that the syndicate account or “ secondary distribu¬ 
tion” of the stock would be sponsored and conducted by 
said partnership. The partnership agreed to assume! this 
obligation of secondary distribution, whereupon the $tock 
was duly listed and on November 7, 1924, was admitted to 
trading. 

25 Just prior to the listing of the stock on the Stock 
Exchange the partnership allotted said 40,000 scares 

of stock to several hundred subscribers and represented to 
said subscribers that all undertakings required in ojrder 
to have said stock listed had been assumed by the partner- 
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ship and that the stock would be listed on the Stock Ex¬ 
change. Said subscribers relying upon said representation 
agreed to and did purchase said stock from the partnership 
in November 1924, at which time the proceeds of that phase 
of the transaction were in the sum of $280,209.21. Had the 
partnership not undertaken the obligation of secondary dis¬ 
tribution (which was a condition precedent to the listing 
of the stock) the subscribers would not have agreed to 
purchase the same. At the same time and pursuant to the 
above agreement, the trading account or secondary dis¬ 
tribution operations were commenced by purchasing from 
time to time for said account stock which was offered in the 
open market (on the Stock Exchange) by original allottees 
and others and by selling from time to time in the open 
market such shares as were required by persons who de¬ 
sired to purchase same. Pursuant to the partnership under¬ 
taking to maintain an active, free and open market, and in 
performance of the condition precedent to the listing, stock 
was purchased and sold in said syndicate account continu¬ 
ously from day to day until late in the year 1925 when the 
account was closed resulting in a loss to the partnership 
from the operation of said account in the amount of $434,- 
173.00. 

2b The Board held that the proceeds from the original 
allotment (primary distribution) of the stock and the 
loss sustained by the partnership from the syndicate opera¬ 
tions (secondary distribution) should be treated separately 
for purposes of income tax, whereas the petitioner claims 
that both the primary and secondary distribution of the 
stock constituted a single transaction which was not closed 
and completed until 1925, and, therefore, no gain or loss 
could be computed for tax purposes until such transaction 
was closed. 

It is the petitioner’s contention that since the under¬ 
taking by the partnership of the obligation of secondary 
distribution (the performance of which resulted in a loss 
to it) was a condition precedent to the listing of the stock 
in question, and that inasmuch as the subscriptions were 
obtained on the representation that the stock would be 
listed, the performance of the obligation of secondary dis¬ 
tribution was a condition precedent to the subscribers being 
bound on their subscriptions and to the legal right of the 
partnership to retain the proceeds thereof. From which 
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it follows that the transaction in question could not be con¬ 
sidered closed for tax purposes until the completion pf the 
secondary distribution operation in 1925. 

The question presented, therefore, is whether thfe pri¬ 
mary and secondary distributions together constitute a 
single taxable transaction which was not completed 

27 and closed until 1925 or whether each constitutes a 
separate and distinct taxable transaction, one Closed 

and completed in 1924 and the other closed and completed 
in 1925. 

V. 

Assignments of Errors. 

| 

Petitioner says that in the record and proceedinjgs of 
said United States Board of Tax Appeals and in the! deci¬ 
sion and final order of re-determination rendered apd en¬ 
tered by said Board manifest error occurred and inter¬ 
vened to the prejudice of the taxpayer and he assigns the 
following errors and each of them which he avers occurred 
in the said record, proceedings, decision and final order of 
re-determination, to-wit: 

I 

1. The Board erred in deciding that there is a deficiency 

in tax of $3,896.30 for the taxable year ended December 31, 
1924. * | 

2. The Board erred in not deciding that there is no defi¬ 
ciency for the taxable year ended December 31, 1924. j 

3. The Board erred in finding that Stein, Alstrin $ Co., 
a partnership, realized $280,209.21 as a profit which was 
taxable to its partners for the year 1924 as the resplt of 
the primary distribution of the stock involved herein. 

4. The Board erred in failing to decide that the partner¬ 

ship income for the year 1924 was $569,982.71. j 

28 5. The Board erred in finding that the proceeds 
from the primary distribution of the stock in ques¬ 
tion in 1924 should for income tax purposes be considered 
separately from the loss resulting from the secondary dis¬ 
tribution of said stock in 1925. 

6. The Board erred in finding that the gain or loss de¬ 
rived from the contracts in question should for incom^ tax 
purposes be ascertained each year. 

7. The Board erred in failing to find that the gain orj loss 
from the primary and secondary distribution of the $tock 
in question should be postponed for income tax purposes 
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until the ultimate gain or loss from both of same was ascer¬ 
tained and determined. 

8. The Board erred in holding that the sales of the stock 
in question made in 1924 by the partnership were fully com¬ 
pleted and closed in 1924 for purposes of income tax. 
29 Wherefore, being aggrieved by said conclusions 
of law contained or reflected in said opinion of the 
Board and by the decision entered pursuant thereto, peti¬ 
tioner prays that the decision of said Board be reviewed 
and reversed and that appropriate action be taken to the 
end that the errors complained of may be reviewed and cor¬ 
rected. 

S. SIDNEY STEIN, 

231 South La Salle Street, 
Chicago, Illinois, 
Counsel for Petitioner. 


30 State of Illinois, 

County of Cook, ss: 

S. Sidney Stein, being first, duly sworn, on oath deposes 
and says that he is counsel of record for the petitioner in 
the above named cause and as such, he is duly authorized to 
verify said petition; that he has subscribed to the foregoing 
petition for review; that he has read said petition and is 
familiar with the statements therein contained; that the 
statements therein made are true to the best of his knowl¬ 
edge, information and belief. 

S. SIDNEY STEIN. 

Subscribed and sworn to before me this 27th day of De¬ 
cember, A. D. 1933. 

J. H. OPPENHEIM, 

Notary Public. 
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31 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 3, 1934. j 

Copy. | 

I 

United States Board of Tax Appeals. 

I 

Docket No. 39630. 

i 

Frank E. Alstrin, Petitioner, 

7 ' i 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Notice of Filing Petition for Review. 

To E. Barrett Prettyman, 

General Counsel, 

Bureau of Internal Revenue, 

Washington, D. C.: 

Please take notice that the petitioner on the 3rd day of 
January, 1934, filed with the Clerk of the United! States 
Board of Tax Appeals at Washington, D. C., his petition 
for review by the Court of Appeals of the District!of Co¬ 
lumbia of the decision of the Board heretofore rendered 
in the above entitled cause. 

A copy of the petition for review and the assignments 
of error as filed is hereto attached and served upon; you. 

Dated at Washington, D. C., this 3rd dav of January, 
1934. | 

Respectfully, 

S. SIDNEY STEIN^ 
Counsel for Petitioner. 

. 

32 Personal service of the foregoing notice, together 
with a copy of the petition for review and jassign- 

ments of error mentioned therein, is hereby acknowledged 
this 3rd day of January, 1934. 

E. BARRETT PRETTYMAN, j 

General Counsel, 

i 7 

Bureau of Internal Revenue, 
Counsel for Respondent . 

5—6236a 
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33 [Stamp:] United States Board of Tax Appeals. 

Filed May 10, 1934. 

In the Court of Appeals of the District of Columbia. 

B. T. A. Docket No. 39630. 

Frank E. Alstrin 
v. 

Commissioner of Internal Revenue. 

Stipulation in Lieu of a Portion of the Record and for 

Consolidation of Cases. 

It is hereby stipulated and agreed by and between the 
parties to the above entitled cause, by their respective at¬ 
torneys, that the following portions of the record, appear¬ 
ing in the case of Herbert J. Blum, B. T. A. Docket No. 
39629, are applicable also to this proceeding and are by 
this reference hereby incorporated in this record as if 
here fully set forth: 

mi 

Findings of fact and opinion of the Board, promulgated 
March 27, 1933. 

Additional findings of fact, incorporated by reference 
in the Board’s Order of October 6, 1933. 

Motion by respondent for judgment, filed April 3, 1933. 
Answer of petitioners to motion for judgment, filed April 
17, 1933. 

Motion by petitioners to reopen, reconsider and vacate 
decision, filed April 24, 1933. 

34 Order entered May 24, 1933, granting motion to 
reopen and reconsider. 

Order entered October 6,1933, modifying findings of fact 
and affirming opinion of March 27, 1933. 

It is further stipulated and agreed that the record in this 
proceeding may be consolidated with the record in the case 
of Herbert J. Blum, B. T. A. Docket No. 39629 for print¬ 
ing and hearing. 

(Signed) ;S. SIDNEY STEIN, 

(Signed) PRESTON B. KAVANAGH, 

Attorneys for Petitioner. 
(Signed) ROBERT H. JACKSON, 

General Counsel, 
Bureau of Internal Revenue, 
Attorney for Respondent. 
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35 [Stamp:] United States Board of Tax Appeals. 

Filed May 10, 1934. j 

j 

United States Board of Tax Appeals. 

i 

i 

Docket No. 39630. j 

Frank E. Alstrin, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondejit. 

i 

Prcecipe for Record. 

To the Clerk of the United States Board of Tax Appoals: 

You are hereby requested to prepare, certify and; trans¬ 
mit to the Clerk of the Court of Appeals of the District of 
Columbia, in accordance with the rules of said Cburt, a 
transcript of the record in the above entitled proceeding 
and to include in said transcript of record the following 
matters and documents, to-wit: 

1. Docket entries of all proceedings before this board. 

2. All pleadings before the Board, including petition, 
answer, amendments to petition, and answer to Amend¬ 
ments to petition. 

3. Order of redetermination of tax entered October 6, 

1933. | 

4. Petition for review. 

5. Notice of filing and acknowledgment of service of 

petition for review. 

36 6. Agreement for review by the Court of Appeals 
of the District of Columbia. 

7. Stipulation in lieu of a portion of the record ^nd for 
consolidation of cases. 

8. Orders enlarging time for the transmission of the 
record on appeal (not included in record). 

9. This praecipe. 

(Signed) S. SIDNEY STEIN, 

(Signed) PRESTON B. KAVANAGH, 

Attorneys for Petitioner. 
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Service of a copy of the foregoing prseeipe is hereby ac¬ 
knowledged this 10th dav of May, 1934. 

(Signed) 1 ROBERT H. JACKSON, 

General Counsel, 
Bureau of Internal Revenue, 
Attorney for Respondent. 

37 United States Board of Tax Appeals, Washington. 

Docket No. 39630. 

Frank E. Alstrin, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 36, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office 
as called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimony whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 29th day of 
May, 1934. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, United States Board of Tax Appeals. 

38 United States Board of Tax Appeals. 

Docket No. 39630. 

Frank E. Alstrin, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

Pursuant to stipulation between the parties, it is 

Ordered that the time for preparation of the evidence 
and for transmission and delivery of the record sur peti- 
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tion for review of the above entitled proceeding ; in the 
Court of Appeals of the District of Columbia be and it is 
hereby extended to May 2, 1934. 

[Seal U. S. Board of Tax Appeals.] j 

(Signed) EUGENE BLACK] 

Member. 

Dated Washington, D. C., Feb. 28, 1934. 

j 

Now, May 29, 1934, the foregoing is certified frbm the 
record as a true copy. 

B. D. GAMBLE] 

Clerh , U. S. Board of Tax Appeals. 

39 United States Board of Tax Appeals. 

Docket No. 39630. j 

Frank E. Alstrin, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

I 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in thej Court 
of Appeals of the District of Columbia, be and it is hereby 
extended to June 1, 1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Member. 

Dated Washington, D. C., April 30,1934. 

Now, May 29, 1934, the foregoing is certified frbm the 
record as a true copy. 

B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals. 


a 


Court of Appeals of the District of Columbia 

Benjamin F. Stein, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

On Petition to Review the Decision of the United States 

Board of Tax Appeals. 

1 Docket No. 39631. 

Benjamin F. Stein, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Appearances : 

For Taxpayer: S. Sidney Stein, Esq., Joseph E. Davies, 
Esq., R. N. Beebe, Esq., Alfons B. Landon, Esq., Preston 
B. Kavanaugh, Esq. 

For Commissioner: C. A. Gwinn, Esq., C. E. Lowery, 
Esq. 

Docket Entries. 

1928. 

July 5. Petition received and filed. Taxpayer notified. 
Fee paid. 

4 4 6. Copy of petition served on General Counsel. 

Aug. 31. Answer filed by General Counsel. 

Sept. 5. Copy of answer served on taxpayer. General Cal¬ 
endar. 

1930. 

Mar. 27. Hearing set April 29, 1930. 

Apr. 2. Motion to place on circuit calendar for hearing in 
Chicago, filed by taxpayer. 

3. Motion to place on circuit calendar for hearing in 
Chicago granted. 

‘ 4 4. Hearing set April 16, 1930—Chicago, Ill. 
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1930. | 

“ 7. Order striking from day calendar of April 16, 

1930 and restoring to circuit calendar Entered. 

1932. | 

July 12. Hearing set for week of September 6, 193^ at Chi¬ 
cago, Ill. 

Sept. 19. Calendar call September 6, 1932. Healing had 
before C. M. Trammell, Division 2. Submitted 
on merits. Consolidated with 39629,' 39630, 
39632. Amendment to petition, amended an¬ 
swers filed, copies served. Stipulation bf facts 
filed. Sixty days for briefs, ten days j for re¬ 
plies. 

Oct. 11. Transcript of hearing of September 19, 19S2 filed. 

Nov. 18. Brief filed by taxpayer. December 2,1932. Copy 
served. 

44 18. Motion for extension to file brief of thirty days, 

filed by General Counsel. November 1|8, 1932 
Granted to December 3, 1932. 

Dec. 1. Brief filed by General Counsel. 

4 4 13. Replv brief filed by taxpayer. 

1933. 

Mar. 27. Findings of fact and opinion rendered—Charles 
M. Trammell, Division 2. Decision will be en¬ 
tered under Rule 50. 

Apr. 3. Motion for judgment—filed by General Counsel. 

44 6. Hearing set April 26, 1933 under Rule 50. 

44 17. Motion for review of decision by the Board—filed 

by taxpayer. 

44 17. Answer to motion for judgment—filed by tax¬ 

payer. April 19, 1933. Copy served. 

44 24. Motion to reopen, reconsider and vacate decision 

filed by taxpayer. 

4 4 22. Order denying motion for review of Board ? s opin¬ 

ion entered. 

44 26. Hearing had before Mr. Marquette on settlement 

under Rule 50. On respondent’s motion;contin¬ 
ued to May 10, 1933. 

2 | 

Apr. 26. Order continuing to May 10, 1933 entered. 

25. Notice of the appearance of Joseph E. JDavies, 
R. N. Beebe, and A. B. Landon, counsels for 
taxpayers. 
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1933. 

May 6. Motion for continuance to May 24, 1933—filed by 
taxpayer. 

“ 8. Order continuing to June 7, 1933 entered. 

“ 9. ^Hearing set May 24, 1933 on motion. 

May 24. Hearing had before Mr. Trammell. Called on 
merits. On motion to reopen and vacate deci¬ 
sion, granted. Additional testimony admitted 
and case allowed as to testimony. Petitioner’s 
brief due June 7, 1933. Respondent’s June 14, 
1933. 

“ 31. Motion for continuance to July 5, 1933 (Rule 50) 

tiled by taxpayer. June 6,1933 Granted. 

“ 31. Transcript of hearing of May 24,1933 filed. 

June 6. Brief filed by taxpayer. June 7, 1933 Copy 
served. 

“ 12. Notice of change of hearing date from July 5,1933 

to July 12, 1933. 

July 12- 

13. Hearing had before Mr. Trammell on settlement, 
Rule 50. Continued to August 23, 1933. 

“ 14. Order continuing to August 23, 1933 entered. 

Aug. 23. Hearing had before Mr. Lansdon, Division 8, on 
settlement under Rule 50. Continued thirty 
days. 

“ 23. Order of continuance to September 27, 1933 on 

settlement—entered. 

Sept. 27. Hearing had before Mr. E. J. Goodrich, Division 
11, on settlement under Rule 50. Continued 
sine die. 

“ 27. Order continuing proceedings sine die entered. 

Oct. 6. Decision entered, C. M. Trammell, Division 2. 

“ 6. Order that report of March 7, 1933 be modified 

as per this order; that motion of petitioner’s 
of April 24, 1933 except as heretofore granted 
be denied; respondent’s motion be granted as 
to year 1924; and judgment will be entered, en¬ 
tered. 

“ 13. Motion to amend Board's decision filed by Gen¬ 

eral Counsel. 

“ 18. Order that respondent’s motion of October 13, 

1933 be denied, entered. 


i 

i 


H. J. BLUM ET AL. VS. O . T . HELVEBING, ETC. | 73 

1933. I 

‘ ‘ 31. Order that order of October 18, 1933 be vacated, 

and that motion tiled by respondent October 13, 
1933 be granted, entered. 

“ 31. Amended decision entered. C. M. Trhmmell, 

Division 2. 

1934. ! 

! 

Jan. 2. Notice of the appearance of Preston B. jKava- 
naugh, counsel for taxpayer. 

“ 3. Stipulation of venue tiled. 

44 3. Petition for review by Court of Appeals |of the 

District of Columbia with assignments of error 
tiled by taxpayer. 

“ 3. Proof of service filed. 

Feb. 28. Stipulation extending time to sixty day^ from 
March 3, 1934 to complete record tiled, j 

“ 28. Order enlarging time to May 2, 1934 for prepa¬ 

ration of evidence and delivery of record, en¬ 
tered. 

Apr. 30. Motion for extension to June 1, 1934 to coibplete 
record filed by taxpayer. 

“ 30. Order enlarging time to June 1, 1934 to prepare 

evidence and transmit record entered. 

May 10. Stipulation in lieu of a portion of the record and 
for consolidation of the record with docket No. 
39629 filed. 

“ 10. Praecipe filed—proof of service thereon. 

i 

3 Filed July 5, 1928. U. S. Board of Tax Appeals. 

I 

i 

United States Board of Tax Appeals. 

j 

Docket No. 39631. 

i 

i 

Benjamin F. Stein, Petitioner, 

i 

vs. i 

Commissioner of Internal Revenue, Respondent. 

i 

Petition. i 

i 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiencv set forth bv the Com- 

•/ * 

missioner of Internal Revenue in his notice of deficiency 

dated May 16, 1928, (IT:FAR:B-8-WSD-60d), and las a 

basis of his proceeding, alleges as follows: j 

! 
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1. The petitioner is an individual taxpayer. Petitioner's 
address is 209 South LaSalle Street, Chicago, Illinois. 

2. The notice of deficiency (copy of which is attached and 
marked Exhibit “A”) was mailed to the petitioner on May 
16, 1928. 

3. The taxes in controversy are income taxes for the 
calendar years 1924 and 1925 in the amount of $12,147.08. 

(4) The determination of tax set forth in said 

4 notice of deficiency is based upon the following- 
errors : 

(a) The Commissioner erred in determining the amounts 
of petitioner’s distributive share of partnership income 
for the vear 1924. 

The Commissioner determined said distribu¬ 
tive share from the firm of Stein Alstrin & 

Co. in the amount of. $229,551.82 

Petitioner claims that said distributive share 

should be . $146,027.13 

Petitioner was entitled to 27% of the net income of Stein 
Alstrin & Co. for the vear 1924, and it is contended bv the 
petitioner that the true and correct net income of Stein 
Alstrin & Co. for the year 1924, was $540,841.23. 

(5) The facts upon which the petitioner relics as the 
basis of this proceeding, are as follows: 

In arriving at the net income of the partnership of 
Stein Alstrin & Co. for the year 1924, the Commissioner 
included the sum of $309,350.69, being proceeds from the 
underwriting of certain stock issues which were erroneously 
returned as income for the year 1924, whereas the 4 4 syndi¬ 
cates” covering these underwritings were not closed until 
the following year, 1925, and it is contended that no profit 
or loss from these underwritings could be properly de¬ 
termined until said 4 4 syndicates ” were closed. 

During October, 1924, said Stein Alstrin & Co. as stock 
brokers and dealers in securities, made an agreement 

5 for the purpose of sale of 40,000 shares of certain 
stock and for the distribution of this stock through 

brokers and customers of taxpayer. 

In -taxpayer entered into a similar agreement for 

the purchase, sale and distribution of — shares of stock of 
another company. Both of the above corporations are com¬ 
paratively new concerns and had been conducted as 
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i 

“closed” corporations prior thereto, and none of! their 
stocks had ever been offered for sale td the public. There¬ 
fore there was no readv market for these securities.! 

•/ 

In order to secure the listing of these securities bn the 
Chicago Stock Exchange, it was necessary to arrange for 
the maintenance of a reasonably active free and opeij mar¬ 
ket for the purchase and sale of said stocks, and taxpayer 
was therefore required to organize, in conjunction gnd as 
part of the underwriting transactions, “ trading syndibates” 
the purpose of which was to maintain an active and ready 
market for said stocks until they became “seasoned]” and 
known to the public sufficiently so that said stocks j would 
enjoy reasonably active quotations. Taxpayer, therefore, 
in order to list said stocks on the Chicago Stock Exchange 
and to qualify same as good collateral in brokers’! loans 
with the banks, executed, simultaneously with the |agree- 
ments providing for the original underwritihgs of 
6 said stocks, 4 ‘trading syndicate” agreements in 
which it was provided— 

i 

“In order to facilitate and increase the sales from time 
to time upon the open market of the Class “A” shares of 
stock mentioned in said contract of even date herewith and 
to maintain an active, free and open market for said shares 

-hereby agrees to contribute $— toward the capital of a 

trading account to be conducted through Stein AMrin & 
Co. by a trading group, which account shall be maintained 
for a period not to exceed six months from the date that 
said Class “A” shares shall be admitted to trading Ion the 
Chicago Stock Exchange * * * Upon the termination 

of the operations of said trading group, all of the assets re¬ 
maining * * * whether the same be cash or stock shall 

be distributed in equal parts among the aforesaid members 
of said trading group. In case of ultimate loss in said 
account each member of said group shall pay oAe-half 
thereof”. 

Taxpayer having previously confined its activities prin¬ 
cipally to the stock exchange brokerage business, and hav¬ 
ing had but a limited experience in the underwriting of 
stock issues, erroneously reported the income realizejl from 
the original or “primary” distribution of these j stocks 
without making any provision for the gain or los$ to be 
sustained in the so-called “secondary” distribution. While 
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the primary distribution resulted in large profits to tax¬ 
payer the secondary distribution of said stocks, which was 
completed during the year 1925, resulted in a large loss to 
taxpayer, the amount of said — being indicated above. At 
the time the “trading syndicates” were dissolved during 
the year 1925, said entire transactions resulted in very 
large losses. 

7 The total loss which was ascertained in 1925 by 
reason of said two underwriting agreements was in 

the amount of $309,350.69. 

It is usual, customary and necessary for all underwriting 
houses to account for underwriting profits after the “trad¬ 
ing syndicates” have been completed and dissolved, and 
taxpayer claims that it should have kept its books and 
records in accordance with said custom and practice. 

Taxpayer contends that correct accounting principles 
demand that no profit or loss be determined until the entire 
transaction is completed, and it can be ascertained whether 
or not the same resulted in profit or loss. 

Taxpayer contends that no other method of accounting 
would clearly reflect the income of taxpayer for the year 
1924. 

Wherefore petitioner prays that this Board may hear 
this proceeding and may grant relief to the petitioner as 
follows: 

(a) That the net income of the partnership firm, Stein 
Alstrin & Co. for the year 1924 be determined in the amount 
of $540,841.23. 

(b) That petitioner’s distributive share of said net in¬ 
come for the year 1924, is $146,027.13, and that peti- 

8 tioner’s income tax for the years 1924 and 1925 be 
recomputed in accordance with the above findings, 

and such reduction in tax or determination of over-pay¬ 
ment be allowed by this Board as may result from the 
aforesaid findings. 

1 S. SIDNEY STEIN, 

Counsel, 

231 South LaSalle Street, 
Chicago, Illinois. 

9 State of Illinois, 

County of Cook, ss: 

Benjamin F. Stein, being duly sworn, says that he is the 
petitioner above named in the foregoing petition; that he 
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has read the same and is familiar with the statements con¬ 
tained therein and that the facts stated are true. 

BENJAMIN F. STEIN. 

i 

Subscribed and sworn to before me this 3rd dav of July, 
1928. 

B. M. ALTSCHULER, 

Notary Public. 

10 Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. j 

Address reply to Commissioner of Internal Revenue 
and refer to —. 

May 16,1928. 

Mr. Benjamin F. Stein, 

209 South La Salle Street, j 

Chicago, Illinois. 

Sir: 


In accordance with Section 274 of the Revenue Act of 

1926 you are advised that the determination of vour tax 
•/ * 

liability for the years 1924 and 1925 discloses a deficiency 
of $12,147.08, as shown in the attached statement. 

The section of the law above mentioned allows you an 
appeal to the United States Board of Tax Appeals within 
sixty days from the date of the mailing of this letter. ! How¬ 
ever, if you acquiesce in this determination, you a!re re¬ 
quested to execute the inclosed Form A and forward it to 
the Commissioner of Internal Revenue, Washington, D. C., 
for the attention of IT :C :P-7. 

i 

Respectfully, 

D. H. BLAIR, 

Commissioner, 
ByC. B. ALLENJ 
Deputy Commissioner, 

i 

Inclosures: Statement. Form A. Form 882. 

i 

i 

i 


i 
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11 Statement. 

IT :FAR :B-S. WSD-60D. 

In re Mr. Benjamin F. Stein, 209 South La Salle Street, 

Chicago, Illinois. 

May 16, 1928. 


I )eficienc*y 

Year. in tax. 

1924 . $11,909.44 

1925 . 237.64 


Total. $12,147.08 

The report of the Internal Revenue Agent in Charge at 
Chicago, Illinois, covering the years 1924 and 1925, has 
been reviewed and approved with the following exceptions: 

1924. 

Your distributive share of income for the vear 1924 from 

* ■ 

the partnership of Stein, Alstrin, and Company has been 
adjusted in conformity with the review made of the part¬ 
nership case. The total net income of the partnership as 
adjusted was found to be $850,191.92, of which your dis¬ 
tributive share is $229,551.82 instead of $207,378.23 as 
stated by the examining officer. 

It is noted that, in Item 16 of your return you included in 
the deduction claimed $1,114.85 representing club dues. 
You are advised that said deduction has been disallowed in 
accordance with Income Tax Ruling 1844, Cumulative 
Bulletin II-2, Page 104, and Income Tax Ruling 1936, 
Cumulative Bulletin III-l, Page 122, for the reason that 
even though the greater part of a taxpayer’s income is de¬ 
pendent upon the amount of business secured through 
joining a club for the purpose of meeting its members in 
order to obtain business from them, dues are not deductible 
for income tax purposes. 

It is also noted that the examining officer allowed credit 
for two dependents in 1924, whereas, in your returns you 
stated you had one dependent in 1924 and two dependents 
in 1925. Your normal tax has, therefore, been adjusted 
accordingly and also earned income credit which is found 
to be $51.0*0 as claimed on your return instead of $47.00 as 
stated by the examining officer. 
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A synopsis of your 1924 return as corrected follows: 

Net income reported on return. $166, $23.95 


Add: 


(1) Additional partnership 

income. $22,173.59 

(2) Interest paid (dis¬ 

allowed). 4,407.91 

(3) Club dues (disallowed) 1,114.85 


27,696.35 


Adjusted net income. $194,5?0.30 

Computation of Tax. 

Adjusted net income. $194,5^0.30 

Less: 

Personal exemption. $2,500.00 

Credit for dependents (1). . 400.00 

Dividends. 50,556.01 

- 53,456.01 

- 1 - 

Balance subject to normal tax. $141,004.29 

Normal tax at 2% on $4,000.00. $80.00 

Normal tax at 4% on $4,000.00. 160.00 

Normal tax at 6% on $133,064.29. 7,9^3.86 

Surtax on $194,520.30. 51,992.51 

12 l A% on capital net gain. 1,403.90 


Less: 


Less: 


Total. $61,620.27 

i 

Earned income credit— 

Earned income (maximum). $10,000.00 

j 

Personal exemption and 
credit for one dependent. 2,900.00 


Balance. $7,100.00 

Normal tax at 2% on $4,000.00. 

Normal tax at 4% on $3,100.00. 

Total. 


$80.00 

1^4.00 

i _ 

$204.00 




















80 


H. J. BLUM ET AL. VS. G. 7. .aELVEF.IUG, ETC. 


13 

Brought forward. S61,620.27 

Brought forward. $204.00 

25% of $204.00. $51.00 

Tax paid at source. 39#15 

- 90.15 

Net tax assessable. $61,530.12 

Less: 

Tax previously assessed. 49,620.68 


Deficiency. $11,909.44 

Explanation of Items Changed. 

(1) Partnership income was adjusted as explained above. 

Reported on return.. . $207,378.23 

A d j usted. 229,551.82 


Net increase as above. $22,173.59 

(2) Interest disallowed by examining officer in the amount 
of $4,407.91 since it represents an amount accrued but not 
paid in wife’s joint investment account. 

(3) The deduction of $1,114.85, representing club dues dis¬ 
allowed as stated above. 

1925. 

Net income reported on return. $58,691.27 

Add: 

(1) Club dues and entertaining expense 

disallowed. 1,834.21 


Total.. $60,525.48 

Deduct: 

(2) Additional partnership loss. 606.14 


Adjusted net income. $59,919.34 
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14 Computation of Tax. 

Adjusted net incom. $5^,919.34 


Less: 

Personal exemption. S3,500.00 

Credit for dependents (two) 800.00 | 

Dividends. 32,628.25 

- 36]928.25 


Income subject to normal tax. S22 j 991.09 


Normal tax at 1 ]A% on 84,000.00 
Normal tax at 3% on S4,000.00.. 
Normal tax at 5% on $ 14 , 991 . 09 . 
Surtax on $59,919.34. 


Total. 

Less: 

Earned income credit. $2.62 

Tax paid at source. 7.97 


I $60.00 
1120.00 
1749.55 
4,1387.90 

'i 


4 - 

i 


$5,317.45 


i 


10.59 


Net tax assessable. 

Less: 

Tax previously assessed. 

Deficiency. 

Explanation of Items Changed. 


$5,j306.86 
5,069.22 
$237.64 

I 


1. The deduction of $1,834.21 claimed for club dues and 
entertainment expenses has been disallowed as explained 
above relative to the year 1924. 

2. Partnership loss has been increased in accordance 
with the adjustment made in the case of Stein, Alstrin and 
Company, the correct total of partnership loss being $617,- 
545.11, of which your distributive share is $171,36$.77 as 
stated by the examining officer. The loss from that jsource 
has been increased as follows : 


Reported on return 
Corrected . 

Increase . 


$170^762.63 

171J368.77 


$606.14 


6—6236a 
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It is also noted that you failed to take as a credit against 
the total tax assessable $7.97, representing tax paid at 
source on interest on tax-free covenant bonds. This amount 
has been allowed by the examining officer. 

15 As the result of the above adjustments, there is a 
deficiency in tax of $237.65 instead of an overassess¬ 
ment of $129.20, as stated in the report. 

Payment of the deficiency in tax should not be made until 
a bill is received from the Collector of Internal Revenue for 
vour district and remittance should then be made to him. 

16 [Stamp:] United States Board of Tax Appeals. 

Filed Aug. 31, 1928. 

United States Board of Tax Appeals. 

Docket No. 39631. 

Benjamin F. Stein, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition of this taxpayer, admits and 
denies as follows: 

1. Admits the allegations contained in paragraph (1) of 
the petition. 

2. Admits the allegations contained in paragraph (2) of 
the petition. 

3. Admits the allegations contained in paragraph (3) of 
the petition. 

4. Denies the Commissioner erred in respect to the mat¬ 
ters set forth in subdivision (a) of paragraph (4) of the 
petition. 

5. Admits in arriving at the net income of the partner¬ 
ship of Stein, Alstrin & Co. for the year 1924, the Commis¬ 
sioner included the sum of $309,350.69, being proceeds from 
the underwriting of certain stock issues. 

Admits during October, 1924, the said Stein, Alstrin 

17 & Co. as stock brokers and dealers in securities, made 
an agreement for the purchase and sale of 40,000 


i 

I 
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| 

shares of certain stock and for the distribution of this stock 
through brokers and to customers of taxpayer. 

Further admits that the taxpayer organized “ trading 
syndicates’’ for the purpose of maintaining an active and 
ready market for the said stocks. 

Denies the remainder of the allegations contained in 
paragraph 5 of the petition. 

Denies generally and specifically each and every ^lega¬ 
tion contained in taxpayer’s petition not hereinbefore ad¬ 
mitted, qualified or denied. 

i 

Wherefore, it is prayed that taxpayer’s appeal be denied. 
(Signed) C. M. CHAREST, j 

General Counsel , j 
Bureau of Internal Revenue. 

Of Counsel: 

BYRON M. COON, 

Special Attorney, 

Bureau of Internal Revenue. 

18 Filed at Hearing Sept. 9, 1932. U. S. Board of Tax 

Appeals. 

I 

l 

United States Board of Tax Appeals. j 

Docket No. 39631. 

Benjamin F. Stein, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Amendments to Petition. 

Now comes Benjamin F. Stein, petitioner herein, iby S. 
Sidney Stein, his counsel, pursuant to leave to amend the 
petition herein heretofore granted by the Board| and 
hereby amends said petition as follows: 

(a) By amending paragraph 3 of said petition td read 
as follows: 

“3. The taxes in controversy are income taxes fqr the 
calendar year 1924 for which the Commissioner claims a 
deficiency of $11,909.44.” 


i 
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(b) Bv striking out the paragraph on page 5 of said peti¬ 
tion reading as follows: 

“The total loss which was ascertained in 1925 by reason 
of said two underwriting agreements was in the amount of 
$309,350.69.” 

19 (c) By amending paragraph “(b)” of the prayer 
of said petition, pages 5-6, to read as follows: 

“(b) That the petitioner’s distributive share of said 
net income for the year 1924 is $146,027.13 and that peti¬ 
tioner’s income tax for the year 1924 be recomputed in ac¬ 
cordance with the above findings, and that any reduction in 
tax as mav result therefrom be allowed bv this Board 

v * 

and/or any overpayment which may result therefrom be 
ordered bv the Board to be refunded to Petitioner. 

S. SIDNEY STEIN, v 

231 South La Salle Street, 

Chicago, Illinois. 

20 State of Illinois, 

County of Cook, ss: 

Benjamin F. Stein, being duly sworn, says that he is the 
petitioner in the foregoing proceeding; that he has read 
the above and foregoing amendments to the petition filed 
herein and is familiar with the statements contained therein 
and that the statements contained in said petition as hereby 
amended and the facts therein are true. 

BENJAMIN F. STEIN. 

Subscribed and sworn to before me this 9th day of Sep¬ 
tember, A. D. 1932. 

[seal.] ALICE C. HUNT, 

Notary Public . 

21 [Stamp;] U. S. Board of Tax Appeals. Filed at 

Hearing Sept. 23, 1932. 

United States Board of Tax Appeals. 

Docket No. 39631. 

Benjamin F. Stein, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Answer to Amendments to Petition . 

Now comes the Commissioner of Internal Revenue, by his 
attorney, C. M. Charest, General Counsel, Bureau of Inter- 
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nal Revenue, and for answer to the amendments to th6 peti¬ 
tion of this petitioner, admits and denies as follows:! 

I 

(1) For answer to paragraph (a) of the amendments to 
petition the respondent admits that the taxes in controversy 
are income taxes for the year 1924 in the amoiint of 
$11,909.44. | 

Respondent denies generally and specifically each and 
every allegation contained in petitioner’s amended petition 
not hereinbefore admitted, qualified or denied. 

| 

Wherefore, it is prayed that petitioner’s appeal be de¬ 
nied. 

C. M. CHAREST, j 
General Counsel, \ 
Bureau of Internal Revenue. 

Of Counsel: 

CHESTER A. GWINN, 

Special Attorney, 

Bureau of Internal Revenue. 

22 United States Board of Tax Appeals, Washington. 

Docket No. 39631. 

Benjamin F. Stein, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent! 

Decision. 

Pursuant to the determination of the Board, as set jforth 
in its report promulgated March 27, 1933 it is 

Ordered and decided: That there is a deficiency of 
$11,909.44 for the year 1924. | 

Enter: Entered Oct. 6, 1933. i 

[Seal U. S. Board of Tax Appeals.] 

(S.) CHARLES M. TRAMMELL, 

Member. 


i 


l 


i 

i 


GNB b. 
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23 United States Board of Tax Appeals, Washington. 

Docket No. 39631. 

Benjamin F. Stein, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order. 

Heretofore, to-wit, on October 6, 1933, our decision ‘ 4 that 
there is a deficiency of $11,909.44 for the year 1924” was 
duly entered in this proceeding, and thereafter, on October 
13,1933, respondent filed herein a motion that said decision 
be amended “to include an order and decision that there is 
a deficiency of $237.64 for the year 1925.” 

The original petition filed herein July 5, 1928 involved 
the tax liability of the petitioner for both the years 1924 and 
1925, but by an amendment filed September 9, 1932, para¬ 
graph 3 of the original petition was modified to include 
only the tax liability of the petitioner “for the calendar 
year 1924.” This appeal having been abandoned and with¬ 
drawn by the petitioner in so far as it related to the year 
1925, without objection by the respondent, we are now with¬ 
out jurisdiction to redetermine the deficiency, if any, for 
said year. Accordingly, it is 

Ordered that respondent’s said motion filed October 13, 
1933, be and the same hereby is denied. 

Entered Oct. 18, 1933. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) CHARLES M. TRAMMELL, 

Member. 

GNB b. 

24 United States Board of Tax Appeals, Washington. 

Docket No. 39631. 

Benjamin F. Stein, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

. Amended Decision. 

Pursuant to the determination of the Board, as set forth 
in its report promulgated March 27,1933, it is 
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j 

i 

Ordered and Decided: That there is a deficiency of 
$11,909.44 for the year 1924, and that there is a deficiency 
of $237.64 for the year 1925. j 

Enter: Entered Oct. 31, 1933. 

* i 

I 

I 

[Seal U. S. Board of Tax Appeals.] 

i 

(Signed) CHARLES M. TRAMMELL,| 

Member. 

GNB b. | 

i 

25 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 3, 1934. 


Copy. 

United States Board of Tax Appeals. 
Docket No. 39631. 


Benjamin F. Stein, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Agreemeyit for Review by the Court of Appeals fbr the 

District of Columbia. 


It is agreed between the parties to these proceedings, 
by their respective undersigned attorneys, that, pursuant 
to Section 1002 D of the Revenue Act of 1926, the decision 
of the United States Board of Tax Appeals in the above 
named proceedings may be reviewed by the Court c|f Ap¬ 
peals of the District of Columbia. 

S. SIDNEY STEIN, 

Counsel for Petitioner , 

231 South LaSalle Street, 
Chicago , Illinois. 

SEWALL KEY, j 
Attorney for Respondent. 
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26 Filed Jan. 3, 1934. U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 39631. 

Benjamin F. Stein, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Petition of Benjamin F. Stein for Revieiv by the Court of 
Appeals of the District of Columbia of a Decision by the 
United States Board of Tax Appeals Filed January 
3, 1934. 

To the Honorable Judges of said Court: 

Benjamin F. Stein, the petitioner in this cause, by S. 
Sidney Stein, counsel, hereby files his petition for a review 
by the Court of Appeals of the District of Columbia of the 
decision by the United States Board of Tax Appeals ren¬ 
dered on October 6, 1933, in cause No. 39631 on the docket 
of said Board, wherein he is the petitioner and the Com¬ 
missioner of Internal Revenue is respondent and in 
support of his petition respectfully shows this Honorable 
Court as follows: 

I. 

Venue. 

The petitioner is an individual and resides in Lake 
County, Illinois. His income tax return for the year 

27 ended December 31, 1924, was filed in the office of 
the Collector of Internal Revenue for the First Dis¬ 
trict of Illinois, which office is and was at the time the re¬ 
turn was filed located at Chicago, Illinois. 

The respondent (hereinafter referred to as the “Com¬ 
missioner”) is the duly appointed, qualified and acting 
Commissioner of Internal Revenue of the United States 
holding his office by virtue of the laws of the United States. 

II. 

Jurisdiction. 

The Court of Appeals of the District of Columbia has 
jurisdiction to review said decision of the United States 
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Board of Tax Appeals by virtue of the provisions' of Sec¬ 
tion 1001 of the Revenue Act of 1926 as amended ibv Sec- 

i * 

tion 603 of the Revenue Act of 1928 and as further ajmended 
by Section 1101 of the Revenue Act of 1932 and Sections 
1002 and 1003 of the Revenue Act of 1926 as amended by 
Section 603 of the Revenue Act of 1928. j 

It has been agreed in writing between said petitioner 
and the said Guy T. Helvering, as Commissioner of Inter¬ 
nal Revenue, respondent herein, pursuant to the provisions 
of said Section 1002 D of the Revenue Act of 1926 that the 
aforesaid decision of the Board of Tax Appeals may be re¬ 
viewed by the Court of Appeals of the District of Columbia. 

i 

28 III. ! 

I 

| 

Prior Proceedings. 

The Commissioner determined a deficiencv in income tax 
for the taxable year ended December 31, 1924, in the sum 
of $11,909.44 and for the taxable year ended December 31, 
1925, in the sum of $237.64 and from said determination 
the petitioner filed his petition with the United (States 
Board of Tax Appeals on July 5,1928. Answers wefe filed 
on August 31, 1928. On September 9, 1932, paragraph 
three of said petition (which stated that the taxes in con¬ 
troversy were taxes for the years 1924 and 1925|) was 
amended to state that the taxes in controversy werp only 
for the year 1924. An amended answer was filed admitting 
that the taxes in controversy were for the year 1924j The 
hearing of said appeal by said Board was held on Septem¬ 
ber 19, 1932. On March 27, 1933, the said Board promul¬ 
gated its findings of fact and opinion in said appeal and 
on May 24, 1933, said Board granted petitioner’s motion to 
reopen and reconsider said opinion and admitted in evi¬ 
dence an additional stipulation of fact. On October 6, 1933, 
said Board entered its further order and opinion in- 

29 corporating as a part of the findings of fact of said 
Board, said additional stipulation and affirming the 

report of said Board promulgated on March 27, 1933, and 
thereupon entered its final order of re-determinatipn in 
said appeal wherein and whereby the said Board ordered 
and decided that there is a deficiency in the amoujnt of 
$11,909.44 for said taxable year 1924. On October 31, |1933, 
a further order was entered by the Board finding a de¬ 
ficiency in the amount of $237.64 for the year 1925. 
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IV. 

Nature of the Controversy. 

Petitioner was during 1924 one of the partners of the 
firm of Stein, Alstrin & Co., which was and is a stock and 
bond brokerage concern being members of the New 

30 York and Chicago Stock Exchanges and New York 
Curb Market. 

Under a contract consisting of two documents simultane¬ 
ously executed on October 7, 1924, by said partnership as 
Bankers and the owner of substantially all of the capital 
stock of a corporation known as Universal Theatres Con¬ 
cession Company, the partnership agreed to purchase un¬ 
der certain conditions 40,000 shares of said stock at the 
price of $20.00 per share. One of the conditions of said 
contract was that the Bankers should first satisfv them- 
selves that they would succeed in having said shares of 
stock regularly listed on the Chicago Stock Exchange, it 
being understood that the Bankers would sponsor said 
stock and use all reasonable efforts to have the same listed. 
It was further agreed that the partnership would form a 
syndicate or trading account to conduct trading operations 
in said shares bn the Stock Exchange for the purpose of 
maintaining an active, free and open market for said 
shares. The contract further provided for the investment 
in said trading account of $50,000 by the partnership and 
also for the termination of same on April 7, 1925, or at such 
later date as might be agreed upon between the parties. 

Pursuant to the above agreement application was made 
to list the stock on the Chicago Stock Exchange. The Com¬ 
mittee on Stock List approved the stock for listing on con¬ 
dition that the svndicate account or “secondarv distribu- 
tion” of the stock would be sponsored and conducted by 
said partnership. The partnership agreed to assume this 
obligation of secondary distribution, whereupon the stock 
was duly listed and on November 7, 1924, was admitted to 
trading. 

31 Just prior to the listing of the stock on the Stock 
Exchange the partnership allotted said 40,000 shares 

of stock to several hundred subscribers and represented to 
said subscribers that all undertakings required in order 
to have said stock listed had been assumed by the partner¬ 
ship and that the stock would be listed on the Stock Ex- 
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change. Said subscribers relying upon said representa¬ 
tion agreed to and did purchase said stock from the part¬ 
nership in November 1924, at which time the proceeds of 
that phase of the transaction were in the sum of $280,209.21. 
Had the partnership not undertaken the obligation of sec¬ 
ondary distribution (which was a condition precedent to 
the listing of the stock) the subscribers would npt have 
agreed to purchase the same. At the same time apd pur¬ 
suant to the above agreement, the trading account ! or sec¬ 
ondary distribution operations were commenced by pur¬ 
chasing from time to time for said account stock which was 
offered in the open market (on the Stock Exchange) by 
original allottees and others and by selling from time to 
time in the open market such shares as were required by 
persons who desired to purchase same. Pursuant! to the 
partnership undertaking to maintain an active, ffee and 
open market, and in performance of the condition 5 prece¬ 
dent to the listing, stock was purchased and sold in said 
syndicate account continuously from day to day uptil late 
in the year 1925 when the account was closed resulting in a 
loss to the partnership from the operation of said Recount 
in the amount of $434,173.00. j 

32 The Board held that the proceeds from the ojriginal 
allotment (primary distribution) of the sto<pk and 
the loss sustained by the partnership from the syndicate 
operations (secondary distribution) should be treated sepa¬ 
rately for purposes of income tax, whereas the petitioner 
claims that both the primary and secondary distribution of 
the stock constituted a single transaction which was not 
closed and completed until 1925, and, therefore, no gain or 
loss could be computed for tax purposes until such i trans¬ 
action was closed. 

It is the petitioner’s contention that since the undertak¬ 
ing by the partnership of the obligation of secondary dis¬ 
tribution (the performance of which resulted in a lbss to 
it) was a condition precedent to the listing of the stock in 
question, and that inasmuch as the subscriptions were ob¬ 
tained on the representation that the stock would be listed, 
the performance of the obligation of secondary distribution 
was a condition precedent to the subscribers being bound on 
their subscriptions and to the legal right of the partner¬ 
ship to retain the proceeds thereof. From which it follows 
that the transaction in question could not be considered 


I 
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closed for tax purposes until the completion of the second¬ 
ary distribution operation in 1925. 

The question presented, therefore, is whether the pri¬ 
mary and secondary distributions together constitute a 
single taxable transaction which was not completed 
33 and closed until 1925 or whether each constitutes a 
separate and distinct taxable transaction, one closed 
and completed in 1924 and the other closed and completed 
in 1925. 


V. 

Assignments of Errors. 

Petitioner says that in the record and proceedings of 
said United States Board of Tax Appeals and in the de¬ 
cision and final order of re-determination rendered and 
entered by said Board manifest error occurred and inter- 
vened to the prejudice of the taxpayer and he assigns the 
following errors and each of them which he avers occurred 
in the said record, proceedings, decision and final order of 
re-determination, to-wit: 

1. The Board erred in deciding that there is a deficiency 
in tax of $11,909.44 for the taxable year ended December 
31, 1924. 

2. The Board erred in not deciding that there is no de¬ 
ficiency for the taxable year ended December 31, 1924. 

3. The Board erred in finding that Stein, Alstrin & Co., 
a partnership, realized $280,209.21 as a profit which was 
taxable to its partners for the year 1924 as the result of 
the primary distribution of the stock involved herein. 

4. The Board erred in failing to decide that the part¬ 

nership income for the year 1924 was $569,982.71. 

34 5. The Board erred in finding that the proceeds 

from the primary distribution of the stock in ques¬ 
tion in 1924 should for income tax purposes be considered 
separately from the loss resulting from the secondary dis¬ 
tribution of said stock in 1925. 

6. The Board erred in finding that the gain or loss de¬ 
rived from the contracts in question should for income tax 
purposes be ascertained each year. 

7. The Board erred in failing to find that the gain or 
loss from the primary and secondary distribution of the 
stock in question should be postponed for income tax pur- 
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poses until the ultimate gain or loss from both of same was 
ascertained and determined. 

8. The Board erred in holding that the sales of thb stock 
in question made in 1924 by the partnership were fully 
completed and closed in 1924 for purposes of income tax. 

9. The Board erred in deciding that there is a deficiency 
in tax of $237.64 for the taxable year ended December 31, 
1925. 

i 

35 Wherefore, being aggrieved by said conclusions of 
law contained or reflected in said opinion |of the 

Board and by the decision entered pursuant thereto, pe¬ 
titioner prays that the decision of said Board be reviewed 
and reversed and that appropriate action be taken | to the 
end that the errors complained of may be reviewed and 
corrected. 

S. SIDNEY STEIN, 

231 South La Salle Street , j 

Chicago, Illinois ,j 

Counsel for Petitioner . 

! 

36 State of Illinois, 

County of Cook, ss: 

S. Sidney Stein, being first duly sworn, on oath deposes 
and says that he is counsel of record for the petitioner in 
the above named cause and as such, he is duly authorized 
to verify said petition; that he has subscribed to thb fore¬ 
going petition for review; that he has read said petition 
and is familiar with the statements therein contained; that 

I ' 

the statements therein made are true to the best pf his 
knowledge, information and belief. 

S. SIDNEY STEIN. 

i 

Subscribed and sworn to before me this 27th day pf De¬ 
cember, A. D. 1933. 

J. H. OPPENHEIM,j 

Notary Public . 
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37 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 3, 1934. 

Copy. 

United States Board of Tax Appeals. 

Docket No. 39631. 


Benjamin F. Stein, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 


Notice of Filing Petition for Review. 


To E. Barrett Prettyman, 

General Counsel, 

Bureau of Internal Revenue, 
Washington, D. C. 


Please take notice that the petitioner on the 3rd day of 
January, 1934, filed with the Clerk of the United States 
Board of Tax Appeals at Washington, D. C. his petition 
for review by the Court of Appeals of the District of Co¬ 
lumbia of the decision of the Board heretofore rendered in 
the above entitled cause. 

A copy of the petition for review and the assignments 
of error as filed is hereto attached and served upon you. 

Dated at Washington, D. C. this 3rd day of January, 
1934. 


Respectfully, 


S. SIDNEY STEIN, 
Counsel for Petitioner. 


38 Personal service of the foregoing notice, together 
with a copy of the petition for review and assign¬ 
ments of error mentioned therein, is hereby acknowledged 
this 3rd day of January, 1934. 

E. BARRETT PRETTYMAN, 

General Counsel, 
Bureau of Internal Revenue, 
Cownsel for Respondent. 
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39 [Stamp:] United States Board of Tax Appeals. 

Filed May 10, 1934. ! 

In the Court of Appeals of the District of Columbia. 

B. T. A. Docket No. 39631. 

! 

_ I 

Benjamin F. Stein 

V. | 

Commissioner of Internal Revenue. 

i 

Stipulation in Lieu of a Portion of the Record a^d for 

Consolidation of Cases. 

It is hereby stipulated and agreed by and between the 
parties to the above entitled cause, by their respective at¬ 
torneys, that the following portions of the record, ap¬ 
pearing in the case of Herbert J. Blum, B. T. A. Docket No. 
39629, are applicable also to this proceeding and are by 
this reference hereby incorporated in this record j as if 
here fully set forth: i 

i 

Findings of fact and opinion of the Board, promulgated 
March 27, 1933. 

Additional findings of fact, incorporated by reference in 
the Board’s Order of October 6, 1933. 

Motion by respondent for judgment, filed April 3\ 1933. 
Answer of petitioners to motion for judgment, filed April 
17, 1933. | 

Motion by petitioners to reopen, reconsider and vacate 
decision, filed April 24, 1933. 

40 Order entered May 24, 1933, granting motion to 
reopen and reconsider. 

Order entered October 6, 1933, modifying findings pf fact 
and affirming opinion of March 27, 1933. j 

It is further stipulated and agreed that the record in 
this proceeding may be consolidated with the record in the 
case of Herbert J. Blum, B. T. A. Docket No. 396^9 for 
printing and hearing. 

(Signed) 

(Signed) 

(Signed) 


S. SIDNEY STEIN, 

PRESTON B. KAVANAGEf, 

Attorneys for Petitioner . 
ROBERT H. JACKSON, j 
General Counsels 

' I 

Bureau of Internal Revenue, 
Attorney for Respondent. 
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41 Filed May 10, 1934. TJ. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 39631. 

Benjamin F. Stein, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Praecipe for Record. 

To the Clerk of the United States Board of Tax Appeals: 

Yon are hereby requested to prepare, certify and trans¬ 
mit to the Clerk of the Court of Appeals of the District of 
Columbia, in accordance with the rules of said Court, a 
transcript of the record in the above entitled proceeding and 
to include in said transcript of record the following matters 
and documents, to-wit: 

1. Docket entries of all proceedings before this Board. 

2. All pleadings before the Board, including petition, 
answer, amendments to petition, and answer to amend¬ 
ments to petition. 

3. Order of redetermination of tax entered October 6, 
1933. 

4. Order entered October 18, 1933. 

5. Order of redetermination of tax entered October 31, 
1933. 

6. Petition for review. 

42 7. Notice of filing and acknowledgment of service 
of petition for review. 

8. Agreement for review by the Court of Appeals of the 
District of Columbia. 

9. Stipulation in lieu of a portion of the record and for 
consolidation of cases. 

10. Orders enlarging time for the transmission of the 
record on appeal (not included in record). 

11. This prsecipe. 

(Signed) S. SIDNEY STEIN, 

(Signed) PRESTON B. KAVANAGH, 

Attorneys for Petitioner. 
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7 i 

I 

! 

Service of a copy of the foregoing* praecipe is hereby 
acknowledged this lOtli day of Mav, 1934. 

(Signed) ROBERT H. JACKSON, | 

General Connsel\ 
Bureau of Internal Revenue , 
Attorney for Respondent. 

43 United States Board of Tax Appeals, Washington. 

Docket No. 39631. j 

Benjamin F. Stein, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 42,; inclu¬ 
sive, contain and are a true copy of the transcript pf rec¬ 
ord, papers, and proceedings on file and of record j in my 
office as called for by the Praecipe in the appeal (pr ap¬ 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand anjd affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 29th <^av of 
Mav, 1934. ! 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, j 

Clerk , United States Board of Tax Appeals. 

44 United States Board of Tax Appeals. 

Docket No. 39631. i 

Benjamin F. Stein, Petitioner, 

v i 

j 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 


Pursuant to stipulation between the parties, it is 
Ordered that the time for preparation of the evidence 
and for transmission and delivery of the record sut peti- 

7—6236a 


i 

i 
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tion for review of the above entitled proceeding in the 
Court of Appeals of the District of Columbia be and it is 
hereby extended to Mav 2, 1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) ! EUGENE BLACK, 

Member. 

Dated Washington, D. C., Feb. 28, 1934. 


Now, May 29, 1934, the foregoing is certified from the 
record as a true copy. 


B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 


45 United States Board of Tax Appeals. 


Docket No. 39631. 


Benjamin F. Stein, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered: That the time for preparation of the evidence 
and transmissibn and delivery of the record sur petition 
for review of the above entitled proceeding in the Court of 
Appeals, of the District of Columbia, be and it is hereby 
extended to June 1, 1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Member. 

Dated Washington, D. C., April 30, 1934. 


Now, May 29, 1934, the foregoing is certified from the 
record as a true copy. 


B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals . 
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Court of Appeals of the District of Columbia 


L. Montefiore Stein, Petitioner, 

i 

i 

VS. 

i 

Commissioner of Internal Revenue, Respondent. 

On Petition to Review the Decision of the United States 

Board of Tax Appeals. 


1 Docket No. 39632. 

L. Montefiore Stein, Petitioner, 

v. < | 

Commissioner of Internal Revenue, Respondent. 

i 

Appearances: j 

For Taxpayer: S. Sidney Stein, Esq., Joseph E. lj)avies, 
Esq., R. N. Beebe, Esq., Alfons B. Landon, Esq., Preston 
B. Kavanaugh, Esq. 

For Commissioner: C. A. Gwinn, Esq., C. L. Lpwery, 
Esq. 

Docket Entries. 

1928. | 

July 5. Petition received and filed. Taxpayer notified. 
Fee paid. 

“ 6. Copy of petition served on General Counsel. 

Aug. 31. Answer filed by General Counsel. 

Sept. 5. Copy of answer served on taxpayer. General 
Calendar. 

1930. i 

Mar. 27. Hearing set April 29, 1930. 

Apr. 2. Motion to place on circuit calendar for hearing in 
Chicago filed by taxpayer. 

“ 3. Motion to place on circuit calendar for hearing in 

Chicago granted. 


i 



100 


H. J. BLUM ET AL. VS. G. T. HELVERING, ETC. 


1930. 

44 4. Hearing set April 16, 1930—Chicago, Illinois. 

44 7. Order striking from day calendar of April 16, 

1930 and restoring to circuit calendar. 


1932. 

July 12. Hearing set for week of September 6,1932 at Chi¬ 
cago, Illinois. 

Sept. 19. Calendar call September 6, 1932. Hearing had 
before C. M. Trammell, Division 2. Submitted 
on merits. Consolidated with ir39629, 39630, 
39631. Amendment to petition, amended an¬ 
swer hied and copies served. Stipulation of 
facts tied. Briefs due sixty days, replies ten 
days. 

Oct. 11. Transcript of hearing September 19, 1932 filed. 

Nov. 18. Brief filed by taxpayer. December 2, 1932. Copy 
served. 

44 18. Motion for extension of thirtv davs to file brief 

filed by General Counsel. November 18, 1932 
Granted to December 3, 1932. 

Dec. 1. Brief filed by General Counsel. 

44 13. Reply brief filed by taxpayer. 

1933. 

Mar. 27. Findings of fact and opinion rendered, Charles 
M. Trammell, Division 2. Decision will be en¬ 
tered under Rule 50. 

Apr. 3. Motion for judgment filed by General Counsel. 

44 6. Hearing set April 26, 1933 on settlement, Rule 50. 

44 17. Motion for review of decision by the Board filed 

by taxpayer. 

44 17. Answer to motion for judgment—filed by tax¬ 

payer. April 19, 1933 Copy served. 

44 24. Motion to reopen, reconsider and vacate decision 

filed by taxpayer. 

44 22. Order denying motion for review of Board’s 

opinion entered. 

2 

44 26. Hearing had before Mr. Marquette, Division 1, on 

settlement under Rule 50. Continued. 

44 26. Order continuing case to May 10, 1933 entered. 
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1933. j 

44 25. Notice of the appearance of J. E. Davies,! R. N. 

Beebe, and A. B. Landon—counsel for tax¬ 
payer. 

May 6. Motion for continuance to May 24, 1933 filled by 
taxpayer. j 

44 8. Order continuing to dav calendar of June t, 1933 

entered. 

4 4 9. Hearing set May 24, 1933 on motion. 

44 24. Hearing had before Mr. Trammell. Called on 

merits. On motion to reopen and vacate de¬ 
cision motion to reconsider granted. Case re¬ 
opened and additional testimony admitted and 
case allowed as to testimony. Petitioner’s brief 
due June 7, 1933. Respondent’s due June 14, 
1933. I 

44 31. Motion for continuance to July 5, 1933 (Rijle 50) 

filed by taxpayer. June 6, 1933 Grantedj 
44 31. Transcript of hearing May 24, 1933 filed. | 

June 6. Brief filed by taxpayer. June 7,1933 Copy sjerved. 
44 12. Notice of change of hearing date from July 5, 

1933 to July 12, 1933. 

Julv 12- ! 

%/ i 

44 13. Hearing had before Mr. Trammell on settlement 

under Rule 50 continued August 23, 1933. 

4 4 14. Order continuing to day calendar of August 23, 

1933 entered. : 

Aug. 23. Hearing had before Mr. Lansdon, Division! 8, on 
settlement under Rule 50—continued thirty 

days. | 

4 4 23. Order of continuance to September 27, 1933 on 

settlement—entered. 

Sept. 27. Hearing had before Mr. E. J. Goodrich, Division 
11, on settlement under Rule 50. Continued 
sine die. 

44 27. Order continuing proceedings sine die entered. 

Oct. 6. Decision entered. C. M. Trammell, Division 2. 

44 6. Order that report of March 27, 1933 be modified 

as per this order; that petitioner’s motion of 
April 24, 1933 except as heretofore granted be 
denied; that respondent’s motion for judgment 
of April 3, 1933 insofar as it relates to 1924 be 
granted and judgments will be entered forth¬ 
with entered. 
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1934. 

Jan. 2. Notice of the appearance of Preston B. Kava- 
naugh—counsel for taxpayer. 

“ 3. Stipulation of venue tiled. 

“ 3. Petition for review by Court of Appeals of District 

of Columbia with assignments of error tiled by 
by taxpayer. 

“ 3. Proof of service filed. 

Feb. 2S. Stipulation extending time sixty days from March 
3, 1934 to complete record filed. 

“ 28. Order'enlarging time to May 2, 1934 for prepara¬ 

tion of evidence and delivery of record entered. 

Apr. 30. Motion for extension to June 1, 1934 to complete 
record tiled by taxpayer. 

“ 30. Order to extend time to June 1, 1934 to prepare 

ev-dence and transmit record entered. 

May 10. Stipulation in lieu of a portion of the record and 
for consolidation of the case with Docket No. 
39629 filed. 

“ 10. Praecipe tiled—proof of service thereon. 

3 Filed July 5,1928. U. S. Board of Tax Appeals. 
United States Board of Tax Appeals. 

Docket No. 39632. 

L. Montefiore Stein, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency dated 
May 16, 1928 (IT :FAR :B-8-WSD-60D), and as a basis of 
his proceeding, alleges as follows: 

1. The petitioner is an individual taxpayer. Petitioner’s 
address is 209 South LaSalle Street, Chicago, Illinois. 

2. The notice of deficiency (copy of which is attached 
and marked Exhibit “A”) was mailed to the petitioner 
on May 16, 1928. 
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3. The taxes in controversy are income taxes for the cal¬ 
endar years 1924 and i925 in the amount of $10|,308.93. 

4 4. The determination of tax set forth In said 
notice of deficiency is based upon the following 

errors: 

(a) The Commissioner erred in determining the amount 
of petitioner’s distributive share of partnership income for 
the year 1924. 

The Commissioner determined said distribu¬ 
tive share of petitioner from the firm of 
Stein, Alstrin & Co. to be in the amount of. . $384,286.75 
Petitioner claims that said distributive share 

should be . $244,460.24 

! 

Petitioner was entitled to 45.2% of the net income of 
Stein, Alstrin & Co. for the year 1924, and it is contended 
by the petitioner that the true and correct net incpme of 
Stein, Alstrin & Co. for the year 1924, was $540,841.j23. 

5. The facts upon which the petitioner relies as thje basis 
of this proceeding, are as follows: 

In arriving at the net income of the partnership of Stein, 
Alstrin & Co. for the year 1924, the Commissioner included 
the sum of $309,350.69, being proceeds from the underwrit¬ 
ing of certain stock issues which were erroneously returned 
as income for the year 1924, whereas the “syndicates” 
covering these underwritings were not closed until the fol¬ 
lowing year, 1925, and it is contended that no profit or loss 
from these underwritings could be properly determined 
until said “syndicates” were closed. 

5 During October, 1924, said Stein, Alstrin &jCo. as 
stock brokers and dealers in securities, made an 

agreement for the purchase and sale of 40,000 shares of 
certain stock and for the distribution of this stock through 
brokers and to customers of taxpayer. 

In November, 1924, taxpayer entered into a similar 
agreement for the purchase, sale and distribution of j 26,000 
shares of stock of another company. Both of the above 
corporations are comparatively new concerns and had been 
conducted as “closed” corporations prior theretb. and 
none of their stocks had ever been offered for sale!to the 
public. Therefore there was no ready market fo t these 
securities. 


i 

i 
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In order to secure the listing of these securities on the 
Chicago Stock Exchange, it was necessary to arrange for 
the maintenance of a reasonable active free and open 
market for the purchase and sale of said stocks, and tax¬ 
payer was therefore required to organize, in conjunction 
and as part of'the underwriting transactions, 44 trading 
syndicates” the purpose of which was to maintain an 
active and readv market for said stocks until they became 
44 seasoned” and known to the public sufficiently so that 
said stocks would enjoy reasonably active quotations. 
Taxpayer, therefore, in order to list said stocks on the 
Chicago Stock Exchange and to qualify same as 

6 good collateral in brokers’ loans with the banks, exe¬ 
cuted, simultaneously with the agreements provid¬ 
ing for the original underwritings of said stocks, 4 4 trading 
syndicate” agreements in which it was provided— 

4 4 In order to facilitate and increase the sales from time 
to time upon the open market of the Class 44 A” shares of 
stock mentioned in said contract of even date herewith and 
to maintain an active, free and open market for said shares 

-hereby agrees to contribute $— toward the capital of 

a trading account to be conducted, through Stein, Alstrin & 
Co. by a trading group, which account shall be maintained 
for a period not to exceed six months from the date that 
said Class 44 A” shares shall be admitted to trading on the 
Chicago Stock Exchange * * * Upon the termination of 
the operations of said trading group, all of the assets re¬ 
maining * * * whether the same be cash or stock shall 
be distributed in equal parts among the aforesaid members 
of said trading group. In case of ultimate loss in said 
account each member of said group shall pay one-half 
thereof.” 

Taxpayer having previously confined its activities prin¬ 
cipally to the stock exchange brokerage business, and hav¬ 
ing had but a limited experience in the underwriting of 
stock issues, erroneously reported the income realized from 
the original or 4 4 primary” distribution of these stocks with¬ 
out making any provision for the gain or loss to be sus¬ 
tained in the so-called 44 secondary” distribution. While 
the primary distribution resulted in large profits to tax¬ 
payer the secondary distribution of said stocks, 

7 which was completed during the year 1925, resulted 
in a large i loss to taxpayer, the amount of same 
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! 

i 

i 




being indicated above. At the time the “trading jsyndi- 
cates” were dissolved during the year 1925, said j entire 
transactions resulted in very large losses. 

The total loss which was ascertained in 1925 by reason 
of said two underwriting agreements was in the amount of 
$309,350.69. j 

It is usual, customary and necessary for all underwrit¬ 
ing firms to account for underwriting profits aft^r the 
“trading syndicates” have been completed and dissolved, 
and taxpayer claims that it should have kept its bool^s and 
records in accordance with said custom and practice, 
Taxpayer contends that correct accounting principles de¬ 
mand that no profit or loss be determined until the Entire 
transaction is completed, and it can be ascertained whether 
or not the same resulted in profit or loss. 

Taxpayer contends that no other method of accounting 
would clearly reflect the income of taxpayer for the year 
1924. 


Wherefore petitioner prays that this Board may hear 
this proceeding and may grant relief to the petitiorier as 
follows: 

(a) That the net income of the partnership firm, jstein, 
Alstrin & Co. for the year 1924, be determined in 
8 the amount of $540,841.23. | 

(b) That petitioner’s distributive share of said net 
income for the year 1924, is $244,460.24, and that peti¬ 


tioner’s income tax for the years 1924 and 1925 be recom¬ 
puted in accordance with the above findings, and such reduc¬ 
tion in tax or determination of over-payment be allowed by 
this Board as may result from the aforesaid findings. 

S. SIDNEY STEIN, 

Counsel , 

231 South LaSalle Street , 

Chicago , Illinois. 


9 State of Illinois, 

County of Cook, ss: 


L. Montefiore Stein, being duly sworn, says that he is 
the petitioner above named in the foregoing petition *J that 
he has read the same and is familiar with the staterhents 
contained therein and that the facts stated are true. 

L. MONTEFIORE STEIN. 



106 


H. J. BLUM EX AL. VS. G. T. HELVERIXG, ETC. 


Subscribed and sworn to before me this 3rd day of July, 
1928. 


B. M. ALTSCHULER, 

Notary Public. 


10 Treasury Department, Washington. 


Office of Commissioner of Internal Revenue. 

Address reply to Commissioner of Internal Revenue and 
refer to —. 

i May 16, 1928. 

Mr. L. Montefiore Stein, 

1304 Astor Street, 

Chicago, Illinois. 

Sir : 


In accordance with Section 274 of the Revenue Act of 
1926 vou are advised that the determination of your tax 
liability for the years 1924 and 1925 discloses a deficiency 
of $10,308.93, as shown in the attached statement. 

The section of the law above mentioned allows you an 
appeal to the United States Board of Tax Appeals within 
sixtv davs from the date of the mailing of this letter. 
However, if you acquiesce in this determination, you are 
requested to execute the inclosed Form A and forward it 
to the Commissioner of Internal Revenue, Washington, 
D. C., for the attention of IT:C:P-7. 

Respectfully, 


D. H. BLAIR, 

Commissioner, 
By C. B. ALLEN, 
Deputy Commissioner. 


Inclosures: Statement. Form A. Form 882. 


11 


Statement . 

IT :FAR :B-8. WSD-60D. 


May 16, 1928. 

In re Mr. L. Montefiore Stein, 1304 Astor Street, Chicago, 

Illinois. 


Deficiency 

Year. in tax. 

1924 . $10,308.93 

1925 . None 
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The report of the Internal Revenue Agent in Charge at 
Chicago, Illinois, covering the years 1924 and 1925, has been 
reviewed and approved with the following exceptions: 

1924. ! 

! 

Your distributive share of income for the year 1924 from 
the partnership of Stein, Alstrin and Company ha$ been 
adjusted in conformity with the review made of the part¬ 
nership case. The total net income of the partnership as 
adjusted was found to be $850,191.92, of which your dis¬ 
tributive share is $384,286.75 instead of $385,453l74 as 
stated by the examining officer. 

An examination of your return discloses that ypu in¬ 
cluded in “Expense paid” an item of $2,480.78 represent¬ 
ing club dues and assessments. You are advised that said 
deduction has been disallowed in accordance with Ipcome 
Tax Ruling 1844, Cumulative Bulletin II-2, Page 104, and 
Income Tax Ruling 1936, Cumulative Bulletin III,j Page 
122, for the reason that even though the greater part of a 
taxpayer’s income is dependent upon the amount otj busi¬ 
ness secured through joining a club for the purpose of 
meeting its members in order to obtain business from; them, 
dues are not deductible for income tax purposes. 

The deduction of $12.00 representing the cost of a| pass¬ 
port to France is held to be disallowable for incoipe tax 
purposes since it is considered a personal expense. 

i 

The deduction of $217.50 representing the excise tax paid 
on the purchase of a Cadillac car has been disallowed since 
it is a tax imposed on sale by the manufacturer and is part 
of the cost of the automobile. Therefore, it is not al¬ 
lowable deduction in computing the net income of d pur¬ 
chaser. 

12 Contributions to the “North Central Association” 
and “National Republican” in amounts of $25.00 to 
each, have been disallowed since these organizations do not 
come within the class of associations or organization^, con¬ 
tributions to which are held to be allowable deductions 
within the purview of Section 214 (a) of the Revenule Act 
of 1924. | 

A synopsis of your return as corrected follows: 


i 
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Net income reported on return.... 
Add: 

(1) Additional partnership 

income. 

(2) Club dues and assess¬ 

ments disallowed.. . . 

(3) “North Central Asso¬ 

ciation”. 

(4) “National Republican” 

(5) Passport to France. . . . 

(6) Tax on purchase of Cad¬ 

illac car. 


8397,888.14 


S20,148.45 

2,480.78 

25.00 

25.00 

12.00 

217.50 

- 22,908.73 


Adjusted net income 


3420,796.87 


Computation of Tax. 


Adjusted net income.. 8420,796.87 

Less: 

Personal Exemption. 32,500.00 

Credit for dependents (2).. 800.00 

Dividends. 3,689.83 


6,989.83 

Income subject to normal tax. 8413,807.04 

Normal tax at 2% on 84,000.00. 8S0.00 

Normal tax at 4% on 84,000.00. 160.00 

Normal tax at 6% on 8405,807.04. 24,348.42 

Surtax on 8420,796.87. 139,130.78 

12on capital net gain of 843,042.39. 5,380.30 


Total. 8169,099.50 

Less: 

Earned income credit... 47.00 

Net tax assessable. 8169,052.50 

13 

Brought forward. 8169,052.50 

Less: 

Tax previously assessed. 158,743.57 

Deficiency. 810,308.36 
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Explanation of Items Changed. j 

(1) Partnership income has been adjusted as explained 
above. 

j 

Reported on return.,. $364,jl38.30 

Corrected. 384^286.75 

- i 

Increase as above. $20^148.45 

i 

Items 2, 3, 4, 5 and 6, have been disallowed as stated 
above and income increased accordingly. j 

1925. 

The following items have been disallowed for sarde rea¬ 
sons as stated above: 

! 

Club dues and assessments. $3,409.45 

44 North Central Association’’. j 25.00 

44 National Republican” . ! 25.00 

Excise taxi on Buick car. 142.00 

i 

National Republican League. | 30.00 

—|- 

Total . $3|631.45 

The records of this office disclose that under date of No- 

i 

vember 5, 1925, a check in amount of $1,156.20 was Jnailed 
to you for an amount of interest paid as the result! of re¬ 
fund or credit of income tax. Since this item was not re¬ 
ported on your return it has now been included. 

As the result of the above adjustment, the net loss of 
$194,465.60 reported on your return has been reduced by 
$4,787.65, making the adjusted net loss $190,671.77 instead 
of $195,459.42 as stated in the report. 

There is no tax liability. 

Payment of the tax indicated for 1924 should not b$ made 
until a bill is received from the Collector of Internal Rev¬ 
enue for your district and remittance should then be made 
to him. 
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14 [Stamp:] United States Board of Tax Appeals. 

Filed Aug. 31, 1928. 

United States Board of Tax Appeals. 

Docket No. 39632. 

L. Montefiore Stein, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition of this taxpayer, admits 
and denies as follows: 

1. Admits the allegations contained in paragraph 1 of 
the petition. 

2. Admits the allegations contained in paragraph 2 of 
the petition. 

3. Admits the allegations contained in paragraph 3 of 
the petition, except the allegations that the taxes in con¬ 
troversy are income taxes for the calendar year 1925, which 
is denied inasmuch as the respondent has not determined 
any deficiency in tax in respect to the year 1925. 

4. Denies th6 Commissioner erred in respect to the mat¬ 
ters set forth in’ subdivision (a) of paragraph 4 of the 
petition. 

5. Admits in arriving at the net income of the partner¬ 
ship of Stein, Alstrin & Co. for the year 1924, the Commis¬ 
sioner included the sum of $309,350.69, being proceeds from 
the underwriting of certain stock issues. 

Admits during October, 1924, the said Stein, Alstrin & Co. 
as stock brokers and dealers in securities, made an 

15 agreement for the purchase and sale of 40,000 shares 
of certain stock and for the distribution of this stock 

through brokers and to customers of taxpayer. 

Further admits that the taxpayer organized “ trading 
syndicates” for the purpose of maintaining an active and 
ready market for the said stocks. 
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Denies the remainder of the allegations contained in 
paragraph 6 of the petition. 

Denies generally and specifically each and every allega¬ 
tion contained in taxpayer’s petition not hereinbefojre ad¬ 
mitted, qualified or denied. 

Wherefore, it is prayed that taxpayer’s appeal be denied. 
(Signed) C. M. CHAREST, I 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: 

BYRON M. COON, | 

Special Attorney , j 

Bureau of Internal Revenue. 

i 

16 Filed Sept. 9, 1932. U. S. Board of Tax Appeals. 
United States Board of Tax Appeals. 

I 

i 

Docket No. 39632. 

i 

I 

L. Montefiore Stein, Petitioner, 

i 

vs. 

Commissioner of Internal Revenue, Respondent. 

Amendments to Petition. 

I 

i 

Now comes L. Montefiore Stein, petitioner herein, lf>y S. 
Sidney Stein, his counsel, pursuant to leave to amend the 
petition herein heretofore granted by the Board,! and 
hereby amends said petition as follows: 

(a) By amending paragraph 3 of said petition to [read 
as follows: 

“3. The taxes in controversy are income taxes foij the 
calendar year 1924 for which the Commissioner claims a 
deficiency of $10,308.93.” I 

(b) By striking out the paragraph on page 5 of |said 
petition reading as follows: 

“The total loss which was ascertained in 1925 by reason 
of said two underwriting agreements was in the amount of 
$309,350.69.” 
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17 (c) By amending paragraph “(b)” of the prayer 

of said petition, page 6, to read as follows: 

44 (b) That the petitioner’s distributive share of said net 
income for the year 1924 is $244,460.24 and that petitioner’s 
income tax for the year 1924 be recomputed in accordance 
with the above findings, and that any reduction in tax as 
may result therefrom be allowed by this Board and/or any 
overpayment which may result therefrom be ordered by 
the Board to be refunded to Petitioner. 

1 S. SIDNEY STEIN, 

231 South La Salle Street, 

Chicago, Illinois. 


18 State of Illinois, 

County of Cook, ss: 

L. Montefiore Stein, being duly sworn, says that he is 
the petitioner in the foregoing proceeding; that he has read 
the above and foregoing amendments to the petition filed 
herein and is familiar with the statements contained therein 
and that the statements contained in said petition as hereby 
amended and the facts therein are true. 

L. MONTEFIORE STEIN. 

Subscribed and sworn to before me this 9th day of Sep¬ 
tember, A. D. 1932. 

[seal.] ALICE C. HUNT, 

Notary Public. 

19 [Stamp:] U. S. Board of Tax Appeals. Filed at 

Hearing Sep. 23, 1932. 

United States Board of Tax Appeals. 

Docket No. 39632. 

L. Montefiore Stein, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amendments to Petition. 

Now comes the Commissioner of Internal Revenue, by 
his attorney, C. M. Charest, General Counsel, Bureau of 
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i 

I 

Internal Revenue, and for answer to the amendments to 
the petition of this petitioner, admits and denies as follows: 


(1) For answer to paragraph (a) of the amendments to 
petition the respondent admits that the taxes in teontro- 
versv are income taxes for the year 1924 in the amount of 
$10,308.93'. 


Respondent denies generally and specifically each and 
every allegation contained in petitioner’s amended petition 
not hereinbefore admitted, qualified or denied. 

Wherefore, it is prayed that petitioner’s appeal be 
denied. 

C. M. CHAREST, j 
General Counsel\ 
Bureau of Internal Revenue. 


20 


Of Counsel: 

CHESTER A. GWINN, j 

Special Attorney , 

Bureau of Internal Revenue. 

i 

United States Board of Tax Appeals, Washington. 

| 

i 

Docket No. 39632. 

i 

L. Montefiore Stein, Petitioner, 


v. 


i 


Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its report promulgated March 27, 1933 it is 

Ordered and Decided: That there is a deficiency of 
$10,308.93 for for the year 1924. 

Enter: Entered Oct. 6, 1933. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) CHARLES M. TRAMMELL, 

Member. 

GNB b. 


8—6236a 
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21 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 3, 1934. 

Copy. 

United States Board of Tax Appeals. 

Docket No. 39632. 

L. Montefiore Stein, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Agreement for Review by the Court of Appeals for the 

District of Columbia. 

It is agreed between the parties to these proceedings, by 
their respective undersigned attorneys that, pursuant to 
Section 1002 D of the Revenue Act of 1926, the decision of 
the United States Board of Tax Appeals in the above 
named proceedings may be reviewed by the Court of Ap¬ 
peals of the District of Columbia. 

S. SIDNEY STEIN, 

Counsel for Petitioner, 

231 South La Salle Street, 
Chicago, Illinois. 
SEWELL KEY, 

Attorney for Respondent. 

22 Filed Jan. 3, 1934. U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 39632. 

L. Montefiore Stein, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Petition of L. Montefiore Stein for Review by the Court of 
Appeals of the District of Columbia of a Decision by the 
United States Board of Tax Appeals Filed January 3, 
1934. 

To the Honorable Judges of said Court: 

L. Montefiore Stein, the petitioner in this cause, by 
S. Sidney Stein, counsel, hereby files his petition for a re- 


H. J. BLUM ET AL. VS. G. T. HELVERING, ETC. j 115 

i 

view by the Court of Appeals of the District of Columbia 
of the decision by the United States Board of Tax Appeals 
rendered on October 6, 1933, in cause No. 396321 on the 
docket of said Board, wherein he is the petitioner and the 
Commissioner of Internal Revenue is respondent and in 
support of his petition respectfully show r s this Honorable 
Court as follows: 

I. | 

V enue. 

The petitioner is an individual and resides in Cook 

23 County, Illinois. His income tax return for tjie year 
ended December 31, 1924, v 7 as filed in the ciffice of 

the Collector of Internal Revenue for the First District of 
Illinois, which office is and was at the time the return was 
filed located at Chicago, Illinois. 

The respondent (hereinafter referred to as the Com¬ 
missioner”) is the duly appointed, qualified and I acting 
Commissioner of Internal Revenue of the United j States 
holding his office by virtue of the law r s of the United States. 

n. 

Jurisdiction. 

I 

The Court of Appeals of the District of Columbia has 
jurisdiction to review said decision of the United I States 
Board of Tax Appeals by virtue of the provisions <j)f Sec¬ 
tion 1001 of the Revenue Act of 1926 as amended by Section 
603 of the Revenue Act of 1928 and as further amended by 
Section 1101 of the Revenue Act of 1932 and Sections 1002 
and 1003 of the Revenue Act of 1926 as amended by Section 
603 of the Revenue Act of 1928. ] 

It has been agreed in writing between said petitioner and 
the said Guy T. Helvering, as Commissioner of Internal 
Revenue, respondent herein, pursuant to the provisions of 
said Section 1002 D of the Revenue Act of 1926 that the 
aforesaid decision of the Board of Tax Appeals niav be 
reviewed by the Court of Appeals of the District of 
Columbia. 

24 III. I 

| 

Prior Proceedings. 

The Commissioner determined a deficiency in incoihe tax 
for the taxable year ended December 31,1924, in the ^um of 

i 

i 

i 

i 

i 

i 
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$10,308.93 and from said determination the petitioner filed 
his petition with the United States Board of Tax Appeals 
on July 5, 1928. Answers were filed on August 31, 1928. 
Amendments to the petition were filed on September 9, 
1932, and amendments to the answers were filed on Sep¬ 
tember 19,1932. ■ The hearing of said appeal by said Board 
was held on September 19, 1932. On March 27, 1933, the 
said Board promulgated its findings of fact and opinion in 
said appeal and on May 24, 1933, said Board granted peti¬ 
tioner’s motion to reopen and reconsider said opinion and 
admitted in evidence an additional stipulation of fact. On 
October 6, 1933, said Board entered its further order and 
opinion incorporating as a part of the findings of fact of 
said Board, said additional stipulation and affirming the 
report of said Board promulgated on March 27, 1933, and 
thereupon entered its final order of redetermination in 
said appeal wherein and whereby the said Board ordered 
and decided thht there is a deficiency in the amount of 
$10,308.93 for said taxable year 1924. 

IV. 

Nature of the Controversy. 

Petitioner was during 1924 one of the partners of the 
firm of Stein, Alstrin & Co., which was and is a stock and 
bond brokerage concern being members of the New 
25 York and Chicago Stock Exchanges and New York 
Curb Market. 

Under a contract consisting of two documents simultane¬ 
ously executed on October 7, 1924, by said partnership as 
Bankers and the owner of substantially all of the capital 
stock of a corporation known as Universal Theatres Con¬ 
cession Company, the partnership agreed to purchase un¬ 
der certain conditions 40,000 shares of said stock at the 
price of $20.00 per share. One of the conditions of said 
contract was that the Bankers should first satisfv them- 
selves that they would succeed in having said shares of 
stock regularly listed on the Chicago Stock Exchange, it 
being understood that the Bankers would sponsor said 
stock and use all reasonable efforts to have the same listed. 
It was further agreed that the partnership would form a 
syndicate or trading account to conduct trading operations 
in said shares 1 on the Stock Exchange for the purpose of 
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maintaining an active, free and open market foi* said 
shares. The contract further provided for the investment 
in said trading account of $50,000 by the partnership and 
also for the termination of same on April 7,1925, or at such 
later date as might be agreed upon between the parties. 

Pursuant to the above agreement application was made 
to list the stock on the Chicago Stock Exchange. Th^ Com¬ 
mittee on Stock List approved the stock for listing cjn con¬ 
dition that the syndicate account or “secondary distribu¬ 
tion” of the stock would be sponsored and conducted by 
said partnership. The partnership agreed to assunjie this 
obligation of secondary distribution, whereupon th^ stock 
was duly listed and on November 7, 1924, was admitted to 
trading. 

26 Just prior to the listing of the stock on thd Stock 
Exchange the partnership allotted said 40,000 !shares 

of stock to several hundred subscribers and represented to 
said subscribers that all undertakings required in o^der to 
have said stock listed had been assumed by the partnership 
and that the stock would be listed on the Stock Exchange. 
Said subscribers relying upon said representation agreed 
to and did purchase said stock from the partnership in 
November, 1924, at which time the proceeds of that phase of 
the transaction vrere in the sum of $280,209.21. Had the 
partnership not undertaken the obligation of secondary 
distribution (which was a condition precedent to the jlisting 
of the stock) the subscribers would not have agreed fo pur¬ 
chase the same. At the same time and pursuant | to the 
above agreement, the trading account or secondary dis¬ 
tribution operations were commenced by purchasing from 
time to time for said account stock which was offered in the 
open market (on the Stock Exchange) by original allot¬ 
tees and others and by selling from time to time j in the 
open market such shares as were required by persons who 
desired to purchase same. Pursuant to the partnership 
undertaking to maintain an active, free and open iparket, 
and in performance of the condition precedent to the listing, 
stock was purchased and sold in said syndicate account con¬ 
tinuously from day to day until late in the year 1925 when 
the account was closed resulting in a loss to the partner¬ 
ship from the operation of said account in the amount of 
$434,173.00. 

27 The Board held that the proceeds from the origi¬ 
nal allotment (primary distribution) of th^ stock 
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and the loss sustained by the partnership from the syndi¬ 
cate operations (secondary distribution) should be treated 
separately for purposes of income tax, whereas the peti¬ 
tioner claims that both the primary and secondary distribu¬ 
tion of the stock constituted a single transaction which was 
not closed and completed until 1925 and, therefore, no gain 
or loss could be computed for tax purposes until such trans¬ 
action was closed. 

It is the petitioner’s contention that since the undertak¬ 
ing by the partnership of the obligation of secondary dis¬ 
tribution (the performance of which resulted in a loss to it) 
was a condition precedent to the listing of the stock in ques¬ 
tion, and that inasmuch as the subscriptions were obtained 
on the representation that the stock would be listed, the 
performance of the obligation of secondary distribution 
was a condition precedent to the subscribers being bound on 
their subscriptions and to the legal right of the partner¬ 
ship to retain the proceeds thereof. From which it fol¬ 
lows that the transaction in question could not be con¬ 
sidered closed for tax purposes until the completion of the 
secondary distribution operation in 1925. 

The question presented, therefore, is whether the primary 
and secondary distributions together constitute a single 
taxable transaction which was not completed and 
28 closed until 1925 or whether each constitutes a sepa¬ 
rate and distinct taxable transaction, one closed and 
completed in 1924 and the other closed and completed in 
1925. 

V. 

Assignments of Errors. 

Petitioner says that in the record and proceedings of 
said United States Board of Tax Appeals and in the de¬ 
cision and final order of re-determination rendered and 
entered by said Board manifest error occurred and inter¬ 
vened to the prejudice of the taxpayer and he assigns the 
following errors and each of them which he avers occurred 
in the said record, proceedings, decision and final order of 
re-determination, to-wit: 

1. The Board erred in deciding that there is a deficiency 
in tax of $10,308.93 for the taxable year ended December 
31,1924. 
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2. The Board erred in not deciding that there is ho de¬ 
ficiency for the taxable year ended December 31,1924. 

3. The Board erred in finding that Stein, Alstrin & Co., 
a partnership, realized $280,209.21 as a profit which was 
taxable to its partners for the year 1924 as the result of 
the primary distribution of the stock involved herein' 

4. The Board erred in failing to decide that the! part¬ 

nership income for the year 1924 w’as $569,982.71. 

29 5. The Board erred in finding that the proceeds 
from the primary distribution of the stock in;ques¬ 
tion in 1924 should for income tax purposes be considered 
separately from the loss resulting from the secondary dis¬ 
tribution of said stock in 1925. 

6. The Board erred in finding that the gain or lofcs de¬ 
rived from the contracts in question should for inconle tax 
purposes be ascertained each year. 

7. The Board erred in failing to find that the gain or 
loss from the primary and secondary distribution qf the 
stock in question should be postponed for income ta^ pur¬ 
poses until the ultimate gain or loss from both of sarrie was 
ascertained and determined. 

8. The Board erred in holding that the sales of the' stock 
in question made in 1924 by the partnership were fully 
completed and closed in 1924 for purposes of income tax. 

30 Wherefore, being aggrieved by said conclusipns of 
law contained or reflected in said opinion of the 

Board and by the decision entered pursuant thereto^ peti¬ 
tioner prays that the decision of said Board be reviewed 
and reversed and that appropriate action be taken to the 
end that the errors complained of may be reviewed and 
corrected. 

S. SIDNEY STEIN, 

231 South La Salle Street, 
Chicago, Illinois, 
Counsel for Petitioner. 


31 State of Illinois, 

County of Cook, ss: 

S. Sidney Stein, being first duly sworn, on oath deposes 
and says that he is counsel of record for the petitioner in 
the above named cause and as such, he is duly authbrized 
to verify said petition; that he has subscribed to th6 fore- 


i 
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going petition for review; that he has read said petition 
and is familiar with the statements therein contained; that 
the statements therein made are true to the best of his 
knowledge, information and belief. 

S. SIDNEY STEIN. 

Subscribed and sworn to before me this 27th day of De¬ 
cember, A. D. 1933. 

J. H. OPPENHEIM, 

Notary Public . 

32 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 3, 1934. 

Copy. 

United States Board of Tax Appeals. 

Docket No. 39632. 

L. Montefiore Stein, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Notice of Filing Petition for Review. 

To E. Barrett Prettyman, 

General Counsel, 

Bureau of Internal Revenue, 

Washington, D. C. 

Please take notice that the petitioner on the 3rd day of 
January, 1934, filed with the Clerk of the United States 
Board of Tax Appeals at Washington, D. C. his petition 
for review by the Court of Appeals of the District of Co¬ 
lumbia of the decision of the Board heretofore rendered 
in the above entitled cause. 

A copy of the petition for review and the assignments of 
error as filed is hereto attached and served upon you. 

Dated at Washington, D. C. this 3rd dav of Januarv, 
1934. 


Respectfully, 


S. SIDNEY STEIN, 
Counsel for Petitioner. 
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33 Personal service of the foregoing notice, together 
with a copy of the petition for review and assign¬ 
ments of error mentioned therein, is hereby acknowledged 
this 3rd dav of Januarv, 1934. 

E. BARRETT PRETTYMAN, j 

General Counsel\ 
Bureau of Internal Revenue, 
Counsel for Respondent. 


34 [Stamp:] United States Board of Tax Appeals. 

Filed May 20, 1934. j 

In the Court of Appeals of the District of Columbia. 

B. T. A. Docket No. 39632. 

i 

L. Montefiore Stein 

v. | 

Commissioner of Internal Revenue. 

i 

[ 

Stipulation in Lieu of a Portion of the Record and for 

Consolidation of Cases . 

It is hereby stipulated and agreed by and between the 
parties to the above entitled cause, by their respective at¬ 
torneys, that the following portions of the record, Appear¬ 
ing in the case of Herbert J. Blum, B. T. A. Docket No. 
39629, are applicable also to this proceeding and jare by 
this reference hereby incorporated in this record as if here 
fully set forth: 


Findings of fact and opinion of the Board, promulgated 
March 27,1933. j 

Additional findings of fact, incorporated by reference in 
the Board’s Order of October 6, 1933. j 

Motion by respondent for judgment, filed April 3,1933. 
Answer of petitioners to motion for judgment, fileci April 
17, 1933. | 

Motion by petitioners to reopen, reconsider and!vacate 
decision, filed April 24, 1933. j 

35 Order entered May 24, 1933, granting mojtion to 
reopen and reconsider. 

Order entered October 6,1933, modifying findings!of fact 
and affirming opinion of March 27, 1933. 


! 
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It is further stipulated and agreed that the record in this 
proceeding may be consolidated with the record in the case 
of Herbert J. Blum, B. T. A. Docket No. 39629 for printing 
and hearing. 

(Signed) S. SIDNEY STEIN, 

(Signed) PRESTON B. KAVANAGH, 

Attorneys for Petitioner. 
(Signed) ROBERT H. JACKSON, 

General Counsel , 
Bureau of Internal Revenue , 
Attorney for Respondent. 

36 [Stamp:] United States Board of Tax Appeals. 

Filed May 10, 1934. 

United States Board of Tax Appeals. 

Docket No. 39632. 

L. Montefiore Stein, Petitioner, 

vs. 

Commissioner .of Internal Revenue, Respondent. 

Prcecipe for Record. 

To the Clerk of the United States Board of Tax Appeals: 

You are hereby requested to prepare, certify and trans¬ 
mit to the Clerk of the Court of Appeals of the District of 
Columbia, in accordance with the rules of said Court, a 
transcript of the record in the above entitled proceeding 
and to include in said transcript of record the following 
matters and documents, to-wit: 

1. Docket entries of all proceedings before this Board. 

2. All pleadings before the Board, including petition, 
answer, amendments to petition, and answer to amend¬ 
ments to petition. 

3. Order of redetermination of tax entered October 6, 
1933. 

4. Petition for review. 

5. Notice of filing and acknowledgment of service of pe¬ 

tition for review. 

37 6. Agreement for review by the Court of Appeals 
of the District of Columbia. 
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7. Stipulation in lieu of a portion of the record a|id for 
consolidation of cases. 

8. Orders enlarging time for the transmission df the 
record on appeal (not included in record). 

9. This praecipe. 

(Signed) S. SIDNEY STEIN, 

(Signed) PRESTON R. KAVANAGH, j 

Attorneys for Petitioner. 

Service of a copy of the foregoing praecipe is hereby ac¬ 
knowledged this 10th dav of May, 1934. 

(Signed) ROBERT H. JACKSON, j 
General Counsel , Bureau of Internal \ 
Revenue , Attorney for Respondent. 

38 United States Board of Tax Appeals, Washington. 

Docket No. 39632. 

I 

L. Montefiore Stein, Petitioner, 

v. 

Commissioner of Internal Revenue, 

l 

I 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 37, j inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office 
as called for by the Praecipe in the appeal (or appeajls) as 
above numbered and entitled. 

In testimony whereof, I hereunto set my hand ancl affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 29th day of 
May, 1934. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, I 

Clerk , United States Board of Tax Appeals. 
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39 United States Board of Tax Appeals. 

Docket No. 39632. 


L. Montefiore Stein, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Order Enlarging Time. 


Pursuant to stipulation between the parties, it is 
Ordered that the time for preparation of the evidence 
and for transmission and delivery of the record sur petition 
for review of the above entitled proceeding* in the Court 
of Appeals of the District of Columbia be and it is hereby 
extended to May 2, 1934. 

[Seal U. S. Board of Tax. Appeals.] 

(Signed) EUGENE BLACK, 

Member. 


Dated Washington, D. C., Feb. 28, 1934. 


Now, May 29, 1934, the foregoing is certified from the 
record as a true copy. 


B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 


40 United States Board of Tax Appeals. 


Docket No. 39632. 


L. Montefiore Stein, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the Court of 
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Appeals of the District of Columbia, be and it is hereby 
extended to June 1, 1934. 

i 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK,! 

Member. 

Dated Washington, D. C., April 30, 1934. ! 

j 

Now, May 29, 1934, the foregoing is certified frdm the 
record as a true copy. 

B. D. GAMBLE,! 

Clerk, U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No.| 6236. 
Herbert J. Blum, Petitioner, vs. Guy T. Helvering,I Com¬ 
missioner of Internal Revenue. No. 6237. Frank E. Ajlstrin, 
Petitioner, vs. Guy T. Helvering, Commissioner of Internal 
Revenue. No. 6238. Benjamin F. Stein, Petitioner, vs. 
Guy T. Helvering, Commissioner of Internal Revenu^. No. 
6239. L. Montefiore Stein, Petitioner, vs. Guy T. Bjelver- 
ing, Commissioner of Internal Revenue. Court of Appeals, 
District of Columbia. Filed May 31, 1934. Henry W. 
Hodges, Clerk. 


(5081-C) 
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IN THE 

Court of Appeals of the District of Columbia 
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October Term, 1934. 


No. 6236 

HERBERT J. BLUM, PETITIONER, 

vs. 

GUY T. HELVERING, COMMISSIONER OF INTERNAL REVENUE, 


No. 6237 

FRANK E. ALSTRIN, PETITIONER, 

vs. 

GUY T. HELVERING, COMMISSIONER OF INTERNAL REVENUE. 

I 

- | 

No. 6238 

BENJAMIN F. STEIN, PETITIONEE, 

vs. 

GUY T. HELVERING, COMMISSIONER OF INTERNAL REVENUE. 


No. 6239 

L. MONTEFIORE STEIN, PETITIONER, 

vs. 

GUY T. HELVERING, COMMISSIONER OF INTERNAL REVENUE. 


APPEAL FROM THE BOARD OF TAX APPEALS. 


BRIEF AND ARGUMENT FOR PETITIONERS. 


STATEMENT OF THE CASE. 

Jurisdiction and Venue. 

i 

i 

Petitioners are individual taxpayers residing in the 
state of Illinois (Tr. 5, 48, 74, 102). Each seeks a revieiv 
of the Board’s decision determining a deficiency in his 
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income tax for 1924 (Tr. 33, 57-58, 85-87, 113), and, 
in the case of Benjamin F. Stein, also for the year 1925 
(Tr. 87). Review is sought pursuant to Sections 1001, 
as amended, and 1003 of the Revenue Act of 1926. 
(U. S. Code Ann., Title 26, Sections 1224, 1226.) The 
proceedings were by stipulation consolidated for print¬ 
ing and hearing (Tr. 66, 95, 122), and come to this Court 
by written agreement of the parties (Tr. 34, 58, 87, 114), 
pursuant to Section 1002 (d) of the Revenue Act of 
1926 [U. S. Code Ann., Title 26, Section 1225 (d)]. 


Facts. 

There is no dispute as to the facts. They are em¬ 
bodied in the Board’s findings of fact (Tr. 15-23, 31-33), 

the correctness of which is not controverted. They show 

* 

the following: 

Petitioners were partners of the firm of Stein, Alstrin 
& Co. for the year 1924 (Tr. 16). Said partnership was 
a stock and bond brokerage concern, and a member of 
the New York and Chicago Stock Exchanges and the 
New York Curb Market (Tr. 16). 

On September 23, 1924, the partnership and one, An- 
schell, entered into a preliminary written agreement 
whereunder the partnership undertook to purchase 40,- 
000 shares of the Class “A” stock of a new corporation 
(to be created by a reorganization) at $20 per share 
(Tr. 16). iThe partnership was to be under no obliga¬ 
tion to purchase unless (1) the organization, titles, etc., 
of the new company were approved by counsel for the 
partnership, (2) the stock were qualified for sale in Illi¬ 
nois, and (3) the partnership was satisfied it could have 
said shares of stock regularly listed on the Chicago Stock 
Exchange (Tr. 16-17). 


On the same date, it was also agreed between the 
partnership and Anschell that “In connection with tjhe 

i 

contract * * * of even date herewith,” the partnership 
would conduct and operate a trading syndicate “for the 
purpose of establishing and protecting a free and o$en 
market for the Class A shares of the new 4 Company’, 
mentioned in said contract” (Tr. 17). 

On October 7, 1924, the partnership and Anschell En¬ 
tered into a final agreement in writing providing that 
the New Companv would issue to Anschell 40,000 shares 
of Class “A” stock and 40,000 shares of Class “B” 

I 

stock, and that the partnership would purchase fr<pm 
Anschell said 40,000 shares of Class “A” stock at $20100 
per share (Tr. 18). The purchase by the partnership 
was expressly conditioned upon (1) the approval jby 
counsel for the partnership of the organization, titlies, 
etc., of the New Company, (2) the qualification by j;he 
New Company of said shares for sale under the Illinbis 
Securities Law at least as a class “C” security, and (3) 
the partnership satisfying itself that it will succeed in 
having said shares regularly listed on the Chicago Stqck 
Exchange (Tr. 18). By the terms of said agreement, 
the partnership also expressly obligated itself “to 
sponsor said stock and use all reasonable efforts to have 
same listed” (Tr. 18-19). j 

The partnership, on the same day, further agreed! in 
writing with Anschell, “In consideration of the execu¬ 
tion of a contract of even date herewith” between phe 
same parties, to form a trading group consisting of £he 
partnership and Anschell to conduct trading operations 
in said stock for a period of six months (or such longer 
time as the parties might agree) from the date of!its 
being listed on the Chicago Stock Exchange “In order 
to facilitate and increase the sales from time to time 
upon the open market of the Class ‘A’ shares of stbck 
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mentioned in said contract of even date herewith, and 
to maintain an active, free and open market for said 
shares” (Tr. 19, 20). 

Pursuant to said arrangements, the said Class “A” 
stock was qualified under the Illinois Securities Act on 
or about October 25, 1924 (Tr. 20). 

The parthership then allotted the said 40,000 shares 
of Class “A” stock to several hundred subscribers, and 
the proceeds thereon were $280,209.21 (Tr. 21). 

The bookkeeper, without instructions from any of the 
members of the partnership, entered this amount on the 
books, and the same was included in arriving at the net 
income of the partnership for 1924 (Tr. 21). 

The partnership kept its books and made its income 
tax returns on the accrual basis (Tr. 21). 

The subscribers or allottees were advised by the part¬ 
nership, prior to or at the time of said allotments, that 
said stock would presently be regularly listed on the 
Chicago Stock Exchange (Tr. 32), and the public gen¬ 
erally was advised that said stock 'would be regularly 
listed on said Stock Exchange through printed circulars 
which were published and distributed by the partnership 
and which stated in part that “Application will be made 
in due course to list this stock on the Chicago Stock 
Exchange” (Tr. 32-33). 

The allottees contracted to purchase the shares in¬ 
volved in reliance upon the above representations and 
published statements that said Class “A” stock would 
be regularly listed on the Chicago Stock Exchange (Tr. 
33). 

It was at that time and still is a customary and usual 
requirement of the Chicago Stock Exchange, before al¬ 
lowing any new stock to be listed, that arrangements 
satisfactory to it be made to insure free and open trad- 
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ing in the market (Tr. 22). The purpose of such re¬ 
quirement is to insure a market for the sale of stoci 
when holders desire to sell and a reasonable offering 
stock when purchasers desire to acquire stock in tie 
open market (Tr. 22). The maintenance of such free 
and open trading is also required in order to foster ja 
broad public interest in the stock (Tr. 22). 

i 

Inactive stocks, and stocks in which there is no bro^d 
public interest, not being readily marketable at a fair 
price, are not as valuable as collateral in loans as ate 
stocks which enjoy active trading and a broad public 
interest-* Normal trading activity in a stock causes ils 
market price to be representative of its real value (Tfr. 
22). Therefore, when listing new stocks, the stock ex¬ 
change requires such arrangements as will insure fairly 
active trading, which in turn creates a broad public 
interest in such stock, and tends to prevent the market 
price of the newly launched security from tumbling to 
a point far below its intrinsic value (Tr. 22). 

The syndicate or trading group operations are usuil 
and customary immediately following the listing of ndw 
issues, and are commonly called the “secondary distri¬ 
bution”. These secondary distribution operations are 
for the purpose of “seasoning’’ or stabilizing the market 
quotations for the new stock, and naturally tend to ma^e 
it desirable for permanent investment (Tr. 22). 

On or about November 1, 1924, application to list tjie 
stock on the Chicago Stock Exchange was filed, aid 
hearings were had before the Stock List Committee on 
November 3, 1924 (Tr. 20). j 

During the hearings before the Stock List Committee, 
inquiry was made as to what arrangements had befen 
made to take care of the “market” for the stock, so as 
to assure a trading activity therein after it was listed 
on the exchange. The exchange would not permit tie 


i 

i 

i 
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listing of new stock for trading unless there was (1) a 
satisfactory primary distribution of the stock, and also 
(2) the assurance of proper “sponsorship’’ for the 
“ secondary distribution” in order to insure fairly regu¬ 
lar and continuous “bid” and “ask” quotations. The 
aforesaid two requirements were ordinarily and custo¬ 
marily insisted upon as a prerequisite to the listing of 
new stock, and in this case were made conditions to the 
listing of the new stock. The aforesaid syndicate or 
trading group contract, dated October 7, 1924, was then 
disclosed and explained to the committee. The commit¬ 
tee was thereupon satisfied that the market operations 
would have sufficient “sponsorship” and recommended 
the stock for listing. Thereafter, the recommendation of 
the committee was approved by the Board of Gover¬ 
nors of the Chicago Stock Exchange (Tr. 20-21). 

The stock was duly listed and admitted to trading on 
the Chicago Stock Exchange as of November 7, 1924 
(Tr. 21). 

The partnership would not have purchased the 40,000 
shares of Class “A” stock, and under the terms of the 
agreement of October 7, 1924, need not have purchased 
said stock, if the same had not been listed and admitted 
to trading on the Chicago Stock Exchange (Tr. 22). 

The Chicago Stock Exchange would have refused to 
list said stock or admit it to trading unless it was as¬ 
sured that proper arrangements had been made for the 
sponsorship of the secondary distribution or syndicate 
operations in the market (Tr. 22). 

The allottees would not have contracted to purchase 
any of the stock unless the partnership would have; un¬ 
dertaken to have the stock listed on the Chicago Stock 
Exchange (Tr. 33). 

On the same day that said stock was listed (November 
7, 1924), the trading group or syndicate account com- 
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j 

menced operations pursuant to the above syndicate cdn- 
tract. Stock was purchased and sold in said account 
from day to day during the balance of the year 1924, 
and thereafter during the year 1925 (Tr. 21). j 

The net result of the stock transaction here involved 
was as follows: j 

Partnership loss in spon- j 

sorship of secondary dis- j 

tribution operations (com- i 

pleted in 1925) .$434,173.00 

Proceeds from allotment of 

stock (received in 1924) .... 280,209.21 | 

■ ■■ — 

I 

i 

Net partnership loss from j 

transaction (ascertained 

in 1925 . 153,96$.79 

7 i 

(Tr. 21-22). 

The usual and customary accounting practice fern- 
ployed by bankers and brokers, when they not only un¬ 
derwrite or purchase new issues of stock but also par- 

i 

ticipate in the syndicate operations with regard to \ the 
secondary distribution thereof, is to return the losfe or 
profit from the entire transaction (both the original un¬ 
derwriting and the secondary distribution) after the 
syndicate operations with regard to the secondary 
tribution have been completed (Tr. 22). 

The Question Involved. 

The' question in each of the cases at bar is identical, 
viz: Were the allotment proceeds taxable as 1924 in¬ 
come, notwithstanding that the secondary distribution 
operations, which resulted in a net loss on the entire 
transaction, were not completed until 1925 ? j 

i 

The Board held that the secondary distribution! was 
a separate transaction, purely collateral to the allot- 



i 
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ment; that the allotment was closed and completed in 
1924; that hence the proceeds thereof constituted tax¬ 
able income for that year, regardless of the fact that 
the secondary distribution was still uncompleted. 

The petitioners, on the contrary, contend that the find¬ 
ings of fact conclusively establish that the secondary 
distribution was a sine qua non of the allotment, not 
merely collateral thereto; that they were parts of a 
single transaction which was not closed and completed 
pntil the termination of the secondary distribution op¬ 
erations in 1925; that, therefore, the allotment proceeds 
did not constitute taxable gain in 1924. 

How the Question Was Raised. 

In computing the distributable income of the partner¬ 
ship for the year 1924, the Commissioner included the 
sum of $280,209.21, being the proceeds from the allot¬ 
ment of the above stock issue; and, in computing the 
taxable net income for 1924 of each of the petitioners, 
upon which the alleged deficiencies have been deter¬ 
mined, he included the proportionate share* of each 

♦These proportions were stipulated to be as follows: 

Per cent 

L. Montefiore Stein . 45.2 

Benjamin F. Stein . 27.0 

Herbert J. Blum . 13.0 

Frank E. Alstrin . 10.8 

(Tr. 16). 

It was also stipulated that should said allotment proceeds be 
excluded from partnership income for 1924, the correct partner¬ 
ship income for said year would be $569,982.71, and the distrib¬ 
utable share of the petitioners would be their respective propor¬ 
tions thereof as just set forth (Tr. 23). 

If the allotment proceeds ($280,209.21) ■were properly in¬ 
cluded in the partnership income for 1924, then the deficiencies 
asserted by the Commissioner are correct. If, however, as peti¬ 
tioners contend, said proceeds were improperly included in the 
partnership income for 1924, then the petitioners are entitled to 
substantial refunds. 






petitioner of said proceeds (Tr. 22-23). The Comniis- 
sioner determined a deficiency in the income tax for 
1924 of each petitioner, and, in the case of Benjaujiin 
F. Stein, also for 1925 (Tr. 9, 52, 78, 106). Petitioners 
instituted proceedings before the Board for a redetbr- 
mination of the asserted deficiencies in their income jax 
(Tr. 5, 48, 73, 102). The Board upheld the action of the 
Commissioner and decided adversely to the petitioners 
(Tr. 23, 57-58, 85-87, 113). Petitions have been filed 
for a review by this Court of the Board’s decisions 
(Tr. 34, 59, 88,114). 


Errors Relied On. 


1. The Board erred in holding that the proceeds of 
the allotment w^ere taxable as 1924 income of the part¬ 
nership. 


2. The Board erred in failing to hold that no g&m 
or loss could properly be computed on the transaction 
for income tax purposes until the completion of the sec¬ 
ondary distribution operations in 1925. 


3. The Board erred in deciding that there was! 


a 


deficiency in the income tax of each petitioner for ihe 
year 1924, and, in the case of Benjamin F. Stein, also 
for the year 1925. j 


4. The conclusion reached by the Board in each of 
the cases i-s inconsistent with the undisputed facts em¬ 
bodied in the Board’s findings of fact. 


i 

i 

i 

j 


i 


i 


i 

i 

i 

i 
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POINTS AND AUTHORITIES. 


I. 

The Board’s decision that the proceeds of the allotment 
of the stock in 1924 were taxable as income for that 
year, notwithstanding that the secondary distribution 
of the stock was not completed until 1925, is inconsis¬ 
tent with its findings of fact, and should therefore be 
reversed. 


A. 

According to the findings of fact, had the partnership not 
assumed the obligation of secondary distribution, the stock 
could not have been listed, and, consequenly, the allotment 
would not have taken place nor any allotment proceeds come 
into existence. 

See Argument, pages 14-15. 

B. 

The assertion in the opinion that the secondary distribution 
was a separate venture, purely collateral to the allotment and 
the receipt of proceeds therefrom, is clearly inconsistent with 
the findings of fact. 

See Argument, pages 15-16. 

C. 

Whether the secondary distribution was an integral part of 
the allotment^ or merely collateral thereto, is properly to be 
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deduced from the findings of fact, and no resort can be had 
to the opinion for that purpose. 

Crocker v. United States, 240 IT. S. 74, at page 

78. | 

Kendrick Coal & Dock Co. v. Commissioner, 
(C. C. A. 8th), 29 F. (2d) 559, at page 5^4. 


The Board found that the secondary distribution operations 
were economically indispensable to the maintenance of the in¬ 
trinsic value of the newly issued stock in the hands of the 
allottees until the stock was “seasoned” by such operations 
and its market value stabilized (Tr. 20-22). This finding em¬ 
phasizes the inconsistency of the Board’s conclusion, as stated 
in the opinion, that the secondary distribution was merely 
collateral to the allotment. 

j 

See Argument, pages 16-20. 

I 

See Report of President’s Committee, (The 
United States News, Issue of Feb. 5, 19|34, 
page 11). | 


The Board further found that the usual and customary ac¬ 
counting method employed in transactions identical with 
that involved here is to compute the gain or loss on the entire 
transaction after the secondary distribution operations have 
been completed (Tr. 22). The Board’s decision that taxable 
income was realized on the transaction prior to the comple¬ 
tion of the secondary distribution operations is inconsistent 
with this finding. 

i 

See Argument, pages 20-21. 

I 

i 

i 

i 

I 

i 

i 
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F. 

Inasmuch as the Board’s decision is not supported by its 
findings of fact, but is inconsistent therewith, it should be re¬ 
versed. 

Section 1003 (b) of the Revenue Act of 1926 
[U. S. Code Ann., Title 26, Section 1226 (b)]. 

Rosenberg v. Commissioner, 59 App. D. C. 178, 
37 F. (2d) 808, at page 810. 

Conrad & Co., Inc. v. Commissioner, (C. C. A. 
1st, 50 F. (2d) 576, at page 579. 

First National Bank of Omaha v. Commis¬ 
sioner, (C. C. A. 8th), 49 F. (2d) 70, at page 
72. 

Washburn v. Commissioner, (C. C. A. 8th), 51 
F. (2d) 949, at page 951. 


II. 

That title to the stock may have passed to the allottees 
in 1924 and the allotment proceeds received in that 
year, did not close the transaction or render the pro¬ 
ceeds taxable as 1924 income. Had the partnership not 
performed its obligation of sponsoring the secondary 
distribution, the allottees could have rejected the stock 
and reclaimed the proceeds. The transaction was, 
therefore, not closed for tax purposes until the comple¬ 
tion of the secondary distribution operations in 1925. 

Rice, Barton & Fates v. Commissioner, (C. C. 

A. 1st), 41 F. (2d) 339, at pages 340-341. 

George G. Moore v. Commissioner, 19 B. T. A. 

364, at pages 370-371. 

National Contracting Co. v. Commissioner, 25 

B. T. A. 407, affirmed (C. C. A. 8th), 69 F. 

(2d) 252, at page 254. 
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Commissioner v. R. J'. Darnell, Inc., (C. C. A. 
6th), 60 F. (2d) 82, at pages 82, 83, 84, affirm¬ 
ing 18 B. T. A. 125. | ' 

Magyiolia Farmers Elevator Co. v. Commis¬ 
sioner, 6 B. T. A. 552, at page 554. 

Henry S. Parker v. Commissioner, 11 B. T. A* 
1336, at pages 1345-1348. j 

i 

| 

III. | 

The cardinal principle of income tax law is that only- 
true income is taxable. The annual accounting theory 
of income taxation does not render the allotment pro¬ 
ceeds taxable as 1924 income, since no true gain or loss 
could properly be computed on the transaction here 
involved until the secondary distribution operations 
were completed in 1925. 

See Argument, pages 34-36. 

See cases cited under Point II, supra. 


To the extent that the deficiencies held to exist in th0 
1924 income tax of each petitioner (and also in the 1925 
income tax of Benjamin F. Stein) are the result of thb 
Board’s erroneous conclusion that the allotment pro¬ 
ceeds were taxable as 1924 income, it is respectfully 
submitted that the tax should be recomputed. 

See Argument, page 36. 


i 
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ARGUMENT. 


L 

The Board's decision that the proceeds of the allotment 
of the stock in 1924 were taxable as income for that 
year, notwithstanding that the secondary distribution 
of the stock was not completed until 1925, is inconsis¬ 
tent with its findings of fact, and should therefore be 
reversed. 

The inconsistency between the Board’s findings of 
fact and its decision clearly appears from a comparison 
of the transaction delineated in the findings with that 
pictured in the opinion. According to the findings of 
fact the transaction was as follows: 

(1) The partnership agreed to buy a new, un¬ 
listed stock only on condition that it could be 

fied for resale in Illinois and that i^f could be listed. 

(2) It resold or allotted the stock on the express 
representation that it would be listed , and the allot¬ 
ment price naturally was gauged on that basis. 

(3) The allottees were expressly advised by the 
partnership that the stck would be listed. 

(4) The allottees agreed to take the stock and 
pay therefor in reliance upon such express repre¬ 
sentations. 

(5) The allottees would not have contracted to 
take any of the stock or pay therefor unless the 
partnership would have undertaken to have it listed. 

(6) The partnership could not have had the 
stock listed, and therefore could not have allotted 
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it, unless it obligated itself to sponsor the second¬ 
ary distribution thereof. 

(7) The partnership undertook the hazardous 
obligation of sponsoring the secondary distribution 
of the newly issued stock not as a separate or in¬ 
dependent venture, but only because it was required 
to do so in order to have the stock listed pursuant 
to the express representations made to the allottees. 
(Tr. 16-23, 32-33). j 

The opinion, however, describes the transaction thus: 

(1) The partnership bought stock in 1924. 

(2) It resold it at a profit in 1924. j 

i 

(3) It bought and sold stock in 1925, as a result 

of which it lost money. (Tr. 26). j 

The findings of fact thus definitely establish that the 
secondary distribution of the stock was indispensable to 
its allotment and an integral factor in the amount of 
proceeds derived from the allottees. The opinion, qn 
the contrary, ignores the circumstances which weld the 
allotment and secondary distribution into one indivisible 
transaction, and makes it appear that the secondary dis¬ 
tribution was an independent venture, merely collateral 
to the allotment. 

Under well settled principles, the true character of 
the transaction here involved must be deduced from tjie 
findings of fact, and no resort may be had to the opinion 
for that purpose. 

In Crocker v. United States, 240 U. S. 74, the United 
States Supreme Court, discussing findings of fact made 
by the Court of Claims in an action at law, said at page 
78: 

# # we are not at liberty to refer to the opin¬ 
ion for the purpose of eking out, controlling br 
modifying the scope of the findings’ \ 
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In Kendrick Coal & Dock Co. v. Commissioner, (C. C. 
A. 8th), 29 F. (2d) 559, the same rule was held appli¬ 
cable to reviews of decisions of the Board of Tax Ap¬ 
peals. At page 564, the Court said: 

“ Resort may not be had to the opinion to eke out 
the findings of fact.” 

Under the foregoing principle, the conclusion in the 
opinion that the secondary distribution was merely a 
collateral arrangement must necessarily yield to the 
definite import of the findings that it was an essential 
element going to the heart of the transaction. 

It is quite evident that the Board’s decision that the 
allotment proceeds were taxable as 1924 income rests 
upon this inconsistent conclusion,* and, therefore, par¬ 
takes of the same inconsistency. 


Economic Indispensability of the Secondary Distribution to 

the Allotment. 

The inconsistencv and error of the Board’s conclusion 
that the secondary distribution was merely collateral to 
the allotment is further emphasized by the Board’s find¬ 
ings that i the secondary distribution operations were 
economically indispensable to the maintenance of the in- 

# The opinion expressly states that the eases at bar are gov¬ 
erned by the rule laid down in Consolidated Asphalt Co., 1 B. T. 
A. 79, wrhich involved a collateral agreement by a street paving 
contractor, w^ho had just completed a new street pavement, to 
maintain it against imperfections for a period of five years 
(Opinion, Tr. 24), and in J. C. Clemmons, 20 B. T. A. 334, af¬ 
firmed in 54 F. (2d) 209, where twro individuals sold one-half of 
the stock of a corporation, and made a collateral agreement to 
do other things (Opinion, Tr. 25). In view of the findings here, 
the inapplicability of cases involving collateral arrangements is 
quite apparent. 
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trinsic value of the newly issued stock in the hands of 
the allottees until the stock was “seasoned’’ by such 
operations and its market value stabilized (Tr. 20-22). 

The findings establish, and indeed it cannot be Con¬ 
troverted, that a neiv, unlisted stock commands a much 
lower price on the market than one which has been 
listed and stabilized by regular trading therein. |The 
comparative unmarketability of a new, unlisted stock 
naturally depresses its value, and it possesses a niuch 
lower loan value than a stock which is actively traded 
in and enjoys a broad public interest (Tr. 22). 

Consequently, the launching of a new stock issue pre¬ 
sents the hazard that it will not command a price cqm- 
mensurate with its real value, unless there is created a 
trading activity in that stock. The fledgling security 
must be sponsored during this initial critical sthge 
until it can maintain itself. Otherwise, its market pipice 
w’ould suffer collapse at the outset, and the new ventpre 
for which the financing was needed would die at bitth. 
The ordinary method wdiereby a new stock is guided 
through these perils is to have it listed and admitjted 
to trading on an exchange under reliable sponsorship. 
The usual and customary condition precedent to the list¬ 
ing of a new stock issue on an exchange is the entering 
into of a binding obligation that its secondary distribu¬ 
tion will be adequately sponsored (Tr. 22). The ppr- 

I 

pose of such requirement is to insure free and open 
trading in the market, and to provide a market for the 
sale of the stock to holders desiring to sell and a reason¬ 
able offering of the stock to purchasers desiring to Re¬ 
quire it in the open market (Tr. 22). j 

The obligation of secondary distribution being thu$ a 
condition precedent to the listing, the assumption of that 
obligation by the partnership was a sine qua non of the 
allotment itself, which was made on the express repire- 
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sentation to the allottees that the stock would be listed. 
The very existence of the allotment, and, in any event, 
of any allotment proceeds over and above what the 
partnership itself paid for the stock, was thus made pos¬ 
sible only because the partnership undertook the sec¬ 
ondary distribution in order to have the stock listed 
and a trading activity therein created. 

Practical Business View of Transaction as Establishing the In¬ 
separability of the Allotment and the Secondary Distribution. 

Viewed in its practical business aspect, the transaction 
was one in which the partnership bought a new and 
unlisted issue of stock for the purpose of allotting or 
reselling it at a profit. That profit was to arise from 
the holding by the partnership of that stock as an in¬ 
termediary between the stockholders of the issuing cor¬ 
poration and the allottees. In order to allot the new, 
unlisted stock at a price above what it paid therefor, the 
partnership had to have the stock listed. Indeed, the 
allottees would not have agreed to take the stock at all, 
unless the partnership would have undertaken to have 
the stock listed (Tr. 33). But to have the stock listed, 
the partnership was obliged to assume the sponsorship 
of the secondary distribution of that stock, because the 
exchange required it as a condition precedent to the 
listing. The secondary distribution operations were, 
therefore, indispensable to the allotment, and the ex¬ 
penditures in connection with such operations, from any 
practical business viewpoint, had to be taken into con¬ 
sideration before it could be determined whether any 
true income resulted from the purchase of the stock 
by the partnership and the allotment thereof by it. 

The integration of these steps into one indivisible 
transaction was not merely casual, but from an economic 
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standpoint was inevitable and fundamental. The ri^ky 
undertaking of sponsoring the secondary distribution'of 
a new and unlisted stock is rarely, if ever, assumed as 
an independent venture. The only reason for the As¬ 
sumption by the partnership of this hazardous obliga¬ 
tion was to enhance the allotment value of the stock, j in 
order to enable it to resell or allot the stock at a price 
above the cost thereof to it. The partnership was faQed 
with this problem: no secondary distribution, no listing; 
no listing, no allotment; no allotment, no proceeds. The 
secondary distribution was therefore, indispensable |to 
the allotment. The Board’s holding that the secondary 

i 

distribution was merely collateral to the allotment ig¬ 
nores their fundamental economic interdependence. 

Report of President’s Committee on Stock Exchanges. 

i 

i 

The economic importance of secondary distribution 
operations to the launching of a newly issued stock whs 
clearly recognized in the report of the President’s Com¬ 
mittee appointed by President Roosevelt in the eaijlv 
part of 1934 to investigate the operation of Stock Ex¬ 
changes with the view of recommending federal legis¬ 
lation for controlling such operations.* It is significant 
that while the Committee Report made certain definite 
recommendations for the eradication of existing evijs, 
it recognized the economic need of secondary distribu¬ 
tion operations in order not to throttle new financing 
through the medium of launching new stock issues. The 
Report states: 

“It is true, however, that certain joint accounts 
or syndicate operations in the market are con- 

•This report was signed by Committee Chairman John Diqk- 
inson, and by Members A. A. Berle, Arthur H. Dean, J. ^1. 
Landis and Henry J. Richardson. (See The United States 
News, Issue of Feb. 5, 1934, page 11). 
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ducted for purposes which are considered by many 
experts to be indispensable to accomplish certain 
ends which are legitimate under established methods 
of doing business in this country. This is the case, 
for example, with the so-called distribution pool or 
syndicate which, when honestly conducted, creates 
an orderly market for securities during the period 
of the distribution of a new issue.” 

Viewed ih this light, the secondary distribution opera¬ 
tions were certainly not “secondary” in any real sense, 
but actually of “primary” importance in the transaction 
at bar, which involved the launching of a new stock is¬ 
sue. They were “secondary” only in the sense that 
in the natural time-sequence they followed the original 
distribution (here the allotment) of the stock. 

The allotment of the stock was thus but one opera¬ 
tion in the course of an entire transaction, to which the 
secondary distribution operations were most vital and 
indispensable, and, therefore, the result of the allotment 
alone could not, from any fair economic viewpoint, be 
treated for tax purposes independently of and apart 
from the result of the secondary distribution operations. 

Board’s Finding as to Usual and Customary Accounting Method 
Establishes True Character of Transaction. 

That the result of both operations should properly 
have been considered together in order to arrive at true 
gain or loss on the transaction, is further clearly sup¬ 
ported by the express finding of fact made by the Board 
that the usual and customary accounting method em¬ 
ployed in transactions identical with that involved here 
is to compute the gain or loss on the entire transaction 
after the secondary distribution operations have been 
completed (Tr. 22). This express finding indicates how 
such a transaction is generally viewed by those who 
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engage therein. It is a definite clue to its real nature, 
and there being no countervailing evidence or finding 
on this subject, conclusively establishes that the usual 
and customary accounting method employed in connec¬ 
tion with the transaction here involved is truly repre¬ 
sentative of its actual character. 

i 

i 

! 

i 

| 

Board’s Decision, Being Inconsistent with Findings, 

Should Be Reversed. 

i 

i 

The decision of the Board that the proceeds of the 
allotment of the stock in 1924 were taxable as incotne 
for that year, notwithstanding that the secondary dis¬ 
tribution of the stock ’was not completed until 1925, j is 
thus amply demonstrated to be clearly inconsistent with 
its findings of fact. 

| 

It is well settled that where the Board’s decision is 
not supported by its findings of fact, but is inconsistent 
therewith, it will be reversed. 

Section 1003 (b) of the Revenue Act of 19^6, 
[U. S. Code Ann., Title 26, Section 1226 (b)]. 

Rosenberg v. Commissioner, 59 App. D. C. 178, 
37 F. (2d) 808, at page 810. 

Conrad & Co. Inc. v. Commissioner, (C. C. A. 
1st), 50 F. (2d) 576, at page 579. 

First National Bank of Omaha v. Commis¬ 
sioner , (C. C. A. 8th), 49 F. (2d) 70, at pa£e 
72. ! 

Washburn v. Commissioner, (C. C. A. 8th), dl 
F. (2d) 949, at page 951. j 

Accordingly, it is respectfully submitted that the de¬ 
cision of the Board in each of the four cases here con¬ 
solidated, being inconsistent with its findings, should be 
reversed. 


i 



22 


II. 

That title to the stock may have passed to the allottees 
in 1924 ahd the allotment proceeds received in that 
year, did not close the transaction or render the pro¬ 
ceeds taxable as 1924 income. Had the partnership not 
performed its obligation of sponsoring the secondary 
distribution, the allottees could have rejected the stock 
and reclaimed the proceeds. The transaction was, 
therefore, not closed for tax purposes until the comple¬ 
tion of the secondary distribution operations in 1925. 

The Board in its opinion said: 

“The sales made in 1924 by the partnership were 
fully completed and closed in 1924. Title to the 
stock passed to the purchasers and payment there¬ 
for was received” (Tr. 27). 

The soundness of this statement must necessarily de¬ 
pend upon the validity of the Board’s conclusion that 
the secondary distribution was an independent venture, 
separate from the allotment and purely collateral there¬ 
to. The Board’s holding that the allotment was a com¬ 
pleted transaction in 1924 can only be based upon this 
fundamentally erroneous premise. If, as the express 
findings of fact made by the Board conclusively estab¬ 
lish, the secondary distribution operations were indis¬ 
pensable to and an integral part of the allotment and 
the receipt of proceeds therefrom, then the transaction 
was not closed for income tax purposes until the com¬ 
pletion of the secondary distribution operations in 1925; 
and the fact that title to the stock may have passed to 
the allottees in 1924, and the proceeds thereof received 
by the partnership in that year, did not render the allot¬ 
ment proceeds taxable as 1924 income. 
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The cases hold that no gain or loss can be computed 
on a transaction for income tax purposes until it is 
closed and completed, notwithstanding that title to the 
subject matter may have passed to the purchaser add 
the price therefor received by the seller in a prior yeaj\ 

In Rice, Barton & Fates v. Commissioner, (C. C. A* 
1st, 41 F. (2d) 339, there was involved a contract for 
the sale by the taxpayer to a vendee in Japan of several 
large book paper machines. Because of the size of tl^e 
machines, they had to bo shipped unassembled. Assem¬ 
bly and test were to be made on the premises of tlie 
vendee in Japan. Under the terms of the contract, tlje 
full price was to be paid on delivery to carrier. Tlie 
question presented was whether the transaction was tax¬ 
able in the year when title passed on delivery to carrier 
and payment was received, or in the year when assem¬ 
bly, test and final acceptance occurred. The Court held 
that the profit on the sale was not taxable as inconie 

i 

in the year when title passed and the purchase priqe 
was received, because the transaction was not closed 
and completed until the machines were accepted by thie 
vendee after assembling and testing them. Until thdn 
the purchaser still possessed the right to reject the ma¬ 
chines and reclaim the purchase price if they were not 
as specified in the contract, and whether this right of 
rejection be deemed a condition precedent or condition 
subsequent was immaterial. The decision of the Board 
of Tax Appeals to the contrary was reversed. At pagje 
341, the Court said: 

“The purchaser under this contract certainly 
still had a right to reject the machines if they weife 
not found to be of the design, material, and work¬ 
manship specified in the contract, or there was any 
lack of proper mechanical operation of the compo¬ 
nent parts that did not permit of reasonable ad¬ 
justment. Whether the right of inspection and r$- 
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jection as to design, material, workmanship, and 
mechanical operation under the circumstances here 
was a condition precedent or a condition subsequent, 
we think is immaterial as bearing on the issue in 
this case. There could be no more delay in exer¬ 
cising its right of rejection whether the condition 
was precedent or subsequent in its nature. It must 
be done in either case within a reasonable time, 
and the petitioner could not know whether the ma¬ 
chines had been finally accepted until the inspection 
was made by the buyer. ” 

w * 

And so here, since from the very nature of things the 
allotment or primary distribution had to precede the 
secondary distribution operations, the allotees did not, 
by receiving the stock and paying therefor, lose their 
right to reject the stock and reclaim the proceeds paid 
therefor, had the partnership defaulted on its obliga¬ 
tion of secondary distribution. Thus the allotment trans- 
action itself was for income tax purposes uncompleted in 
1924, because the secondary distribution, (whether a 
condition precedent or condition subsequent), was neces¬ 
sary to be carried out in order to truly consummate the 
allotment transaction and fix the rights of the parties. 

The Court, in the Rice, Barton & Foies case, supra, 
further held that the principle of the street construction 
cases was not applicable to the case before it. At pages 
340-341, the Court said: 

“The conclusions of the Board were evidently 
based on the theory that by payment of the pur¬ 
chase price and delivery to a carrier, title passed 
in 1921 and inspection was waived as a condition 
precedent to acceptance, and the guaranty of suit¬ 
ability and against defective parts was a condition 
subsequent and a collateral promise and analogous 
to the street construction contracts under consid¬ 
eration by the court in Uvalde Co., 1 B. T. A. 932; 
Cronin Co. v. Lewellyn (D. C.) 9 F. (2d)' 974; Har- 
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rison v. Heiner (D. C.) 28 F. (2d) 985. But ye 
think the situation in these cases and in Vang ;v. 
Lewellyn (C. C. A.) 35 F. (2d) 283, cited by the 
government in its brief, is not analogous to the 
situation here.” 


The analogy of the street construction cases likewise 
breaks down here. In the case of Consolidated As¬ 
phalt Co., 1 B. T. A. 79, which the Board in its opinion 
stated would govern the cases at bar (Tr. 24), the agree¬ 
ment to maintain the new pavement against imperfec¬ 
tions for a period of five years was clearly collateral 
and purely contingent, since it was not an agreement 

j 

to do something absolutely and at all events, but was 
merely an assurance against deterioration due to bad 
workmanship and materials, and was to be performed 
only if such defects appeared during the period. Her^, 
however, the obligation of secondary distribution was, 
as has been shown, an indispensable and integral part 
of the entire transaction, and, furthermore, was an ab¬ 
solute obligation that had to be performed by the part¬ 
nership at all events immediately upon the stock bein£ 
listed and admitted to trading. 


The further assertion by the Board in its opinion 

that | 

‘ ‘ The partnership was not under obligation to th^ 
purchasers to buy this stock back at any time or 
at any price” (Tr. 27) j 

does not save its conclusion from error. It is immaj- 
terial that no agreement of repurchase was entered into 
in the event of nonperformance by the partnership of 
its obligation of secondary distribution. There was nb 
such repurchase agreement in the Rice, Barton & Fales\ 
case, supra. The holding there was predicated upoii 
the existence of the right of rejection in the vendee, notj 

i 

upon any obligation of repurchase in the vendor. j 


i 

i 
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In George G. Moore v. Commissioner, 19 B. T. A. 364, 
the petitioner entered into a series of contracts for the 
purpose of refinancing a business. He was to receive 
certain moneys under one contract and to pay it out 
under another. All of the contracts had to do with the 
same refinancing plan. The Board held that the gain 
or loss to the petitioner was to be determined by the net 
result to him of the series of interlocking transactions 
at their completion. At pages 370-371, the Board said: 

“The ultimate question is the net gain, if any, 
to petitioner from the series of related and inter¬ 
dependent transactions. In determining this, must 
we, as both parties to the proceeding have done, 
consider the several transactions as separate and 
distinct, each giving rise to possible gain or loss, or 
consider them as one transaction and measure peti¬ 
tioner’s gain or loss by the ultimate result to him 
by their performance? Where a general purpose is 
carried out by a series of separate contracts such as 
those here involved, all interdependent and all in¬ 
tended to effect a definite result understood and 
agreed upon before any one of the several obliga¬ 
tions is assumed, the realization of taxable income 
by one of the individual parties is determined by the 
result to him of the several transactions. 

* * # 

“We hold that as to this taxpayer these several 
related transactions were in effect one transaction 
and the methods used or forms adopted to effect 
the result agreed upon were not material, the tax¬ 
ability of this petitioner being determined not by 
the form, but by the result.” (Bold face and italics 
supplied.) 

In National Contracting Co. v. Commissioner, 25 B. 
T. A. 407, affirmed in (C. C. A. 8th), 69 F. (2d) 252, the 
interpretation of eight separate construction contracts 
for income tax purposes was involved. It was held 
that these contracts, although covering separate building 
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projects, were intended by the parties to constituteI a 
single transaction, and therefore not taxable until eveijy 
contract was completed, although not all of them were 
completed in the same year. The Court distinguished 
the street paving cases, involving maintenance agree¬ 
ments for a period of years, from the case before it, aiid 
said at page 254: 

“But in this case, upon the facts found by the 
board from sufficient -evidence, the obligations of 
the building contractor imposed by the general coh- 
ditions entailed continuing burdens in respect to 
each contract covering the particular parts of the 
work and the whole work until the buildings wete 
completed and, as a matter of fact, there was po 
determined income as to any of the contracts untjil 
the whole job was completed.’’ 

! 

Here, also, the secondary distribution obligation w^s 
an absolute and continuing burden upon the partnership, 
indispensable to the allotment, directly affecting the 
amount of proceeds receivable on said allotment, and 
necessary to be performed in order to fix the right Of 
the partnership to the allotment proceeds. Until that 
burden was fulfilled, no true gain or loss on the trans¬ 
action could be determined. 

In Commissioner v. R. J. Darnell, (C. C. A. 6th), 60 
F. (2d) 82, affirming 18 B. T. A. 125, the taxpayer jn 
1920 entered into a contract for the sale of a sawmill jn 
operation and the equipment thereof for a base price of 
$225,000, payable $25,000 on the signing of the contract, 
and $50,000 in cash and the balance in notes, upon the 
delivery of warranty deeds. The taxpayer represented 
to the purchasers that it controlled an available log sup¬ 
ply of between 40 million and 60 million feet, and agreed 
to deliver a minimum of 40 million feet over a period 
of years at specified prices which were below the market 
price. It was also agreed that the purchasers would 
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pay a “premium” of $2500 for each million feet de¬ 
livered in excess of the minimum of 40 million, and that 
the taxpayer would pay a “penalty” of $10 per thou¬ 
sand feet for each million feet less than such minimum. 
At the time of the contract in 1920, the sawmill had a 
depreciated value of $159,721.20. The delivery of the 
warranty deeds and payment of the price took place in 
1920. The Commissioner added to the 1920 income of 
the taxpayer the sum of $65,278.80 as profit on the sale 
of the sawmill, this sum being the difference between 
the sale price of $225,000 and the depreciated value of 
the property. 

On appeal by the taxpayer, the Board held that the 
Commissioner erred in including in the taxpayer’s income 
for 1920 any amount as profit from the transaction. 
The Board held that the sale of the sawmill and the 
understanding with regard to the logs were inseparable 
parts of a single transaction, and that the real profit 
resulting from the sale could not be ascertained until 
it was definitely known whether the taxpayer was to 
receive a “premium” or pay a “penalty” under the 
log arrangement; that in fact a “penalty” in the sum of 
$32,028.49 was paid as of September 19, 1923, and that 
therefore, the net profit resulting from the sale, namely, 
$33,070.31, should properly be allocated to the year 1923, 
and not to the year 1920. The Board said (18 B. T. A. 
at page 138): 

“We think the contract embraced and was in¬ 
tended to embrace a single transaction, which was 
not fully completed until the year 1923. Until the 
contract was fully performed both as to the sawmill 
and the delivery of the logs, it could not be ascer¬ 
tained whether the petitioner had realized a gain 
or suffered a loss from the sale of the mill and tim¬ 
ber property. We are therefore of opinion that the 
profit to the petitioner from the transaction in ques¬ 
tion was not realized and could not have been deter¬ 
mined in the year 1920.” 
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The unreasonableness of treating the arrangement 
with regard to the logs as an independent venture was 
considered a strong basis for holding it to be insepar¬ 
able from the sale of the sawmill. The Board said 
(18 B. T. A. at page 138): ; 

“It is also significant that the prices paid for the 
logs were lower than the petitioner could have ob¬ 
tained for them in the open market. Obviously, the 
petitioner was not entering into a separate contract 
to deliver logs at less than their market price. If 
the sale of the mill be considered as one transaction 
and the sale of the logs as another transaction, with 
a so-called penalty for failure to deliver the mini¬ 
mum quantity of logs, the contract would be 4 one 
which no man in his right mind would make afid 
no just man would enforce.’ ” 

Similar reasoning is applicable here. It would t>e 
unreasonable to assume that the partnership intended 
to sponsor the secondary distribution of a new sto<bk 
as an independent venture. Obviously, the financial ri$k 
entailed in such sponsorship was undertaken only be¬ 
cause it made possible the allotment and the receipt pf 
proceeds therefrom. 

The decision of the Board in the Darnell case, suprfa, 
was affirmed by the Circuit Court of Appeals in 60 If 1 . 
(2d) 82. At page 83, the Court said: j 

“We have no difficulty in reaching the conclusion 
reached by the Board of Tax Appeals that the cob- 
tract was entire and indivisible. As very perti¬ 
nently remarked in the opinion of the board, the 
respondent would not have sold the timber without 
the mill, nor would the purchasers have bought thq 
mill unless they could also have purchased the tim¬ 
ber. The mill and the timber were not only related 
to the transaction, but they were interdependent and 
inseparable. ’ ’ 


i 
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To paraphrase this quotation in the light of the find¬ 
ings of the Board here: 

The partnership would not have bought the new¬ 
ly issued .stock unless it could be listed, the allottees 
would not have agreed to take it unless it were 
listed, the exchange would not have listed it unless 
the obligation of secondary distribution were as¬ 
sumed, and unless that were done, no allotment pro¬ 
ceeds would have arisen. Thus the allotment and 
the secondary distribution operations were not only 
related; they were interdependent and inseparable 
(Tr. 22-23)/ 

That title to the sawmill had passed in 1920, and 
that the entire purchase price in cash and notes had 
been received in 1920, was not regarded as rendering 
the transaction complete or the proceeds taxable in that 
year, in view of the fact that an essential element of 
the transaction was still uncompleted at that time. 

The direct bearing of the log supply upon the value 
of the sawmill was recognized by the Court as a reason 
for treating the arrangement with regard to the supply 
of logs as an integral and inseparable part of the entire 
transaction. At page 82, the Court said: 

4 4 Obviously, a sawmill has value in excess of what 
may be obtained for it as salvage only if sufficient 
timber is available to permit its operation.’’ 

Here, likewise, the assumption by the partnership of 
the obligation of secondary distribution was the thing 
which made the allotment possible and obviously had 
a tremendous bearing upon wdiat price could be ob¬ 
tained from the allottees for the newly issued stock. 

In Magnolia Farmers Elevator Co. v. Commissioner, 
6 B. T. A. 552, the taxpayer, a corporation, operated a 
grain elevator and received for storage grain which it 
often sold instead of storing due to limited storage 
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capacity, and when the owners of the grain authorized 
its sale, the taxpayer paid them the market price there¬ 
of on the date the sale was authorized. It was held 
that no gain or loss for income tax purposes was coip- 
putable on such transactions until the obligation to pay 
for the grain arose, and that in instances where the 
grain was sold by the taxpayer in one year, but the 
authority for such sale was not received until the fol¬ 
lowing year, the transaction was uncompleted and there¬ 
fore not taxable until the year in which such authority 

i 

was received. At page 554, the Board said: 

“In our opinion, the petitioner should have re¬ 
ported no gain or profit from these transactions 
until it had received a request or authority from 
the farmers to sell the grain. This definitely fixqd 
the price which the petitioner paid for the graiii. 
The method adopted by the petitioner for keeping 
its books and accounts did not clearlv reflect iis 
income in that it ignored a fundamental principle 
on which gain or loss is determined. The tax should 
be computed upon the basis of completed transac¬ 
tions during the fiscal periods involved (Italics 
supplied.) 

It should be observed that there, also, it was held thht 
the receipt of proceeds in a certain year did not render 
them taxable as income for that year, where the trans¬ 
action on which such proceeds were received was not 
completed until a later year. j 

In Henry S. Parker v. Commissioner, 11 B. T. A. 133^5, 
the facts were as follows: 

In 1919 two individuals named Kinne and Lyon ap¬ 
proached the partnership of Colgate, Parker & Co., with 
a proposition to acquire the stock of the Mercer Autd- 
mobile Co. and sell the same through a syndicate. The 
partnership agreed to the arrangement on the basis of 
dividing the profits, one-half to the partnership, onq- 


i 



32 


half to Kinne and Lyon. Thereupon, the partnership 
and Kinne and Lyon (purchase group) purchased 89,000 
shares of Mercer Motor stock and at the same time 
it entered into an agreement with Kinne and Lyon to 
form a syndicate (selling group) to sell the stock. The 
partnership was to be the manager of the syndicate with 
power to purchase and sell said stock at such time or 
times and upon such terms as the partnership should 
determine, etc. The syndicate agreement provided for 
its termination December 3, 1919, subject to an exten¬ 
sion for ninety days. Participants were secured for 
some of the stock in 1919. The managers of the syndi¬ 
cate extended the terms of the agreement to March 3, 
1920. On December 31, 1919 , the hookeeper of the 
partnership entered on the hooks an item showing a 
profit of $267,514.27, representing the difference between 
the cost of the stock to the purchase group and its sale 
price to the selling group. This hook entry ivas not 
authorized hy the partnership. This item was included 
in the original income statement of the partnership for 
1919. Later in the year 1920, this entry ivas reversed 
hy a later journal eyitry, and the item omitted from the 
return ultimately filed for 1919 * The books were kept ’ 
upon an accrual basis. Many participants, who in 1919 
had agreed to take some stock, defaulted on their sub¬ 
scriptions when called upon to perform in 1920. In 
order to sustain the market, the partnership continued 
from time to time to purchase additional stock and the 
syndicate was finally closed in 1920 with a large loss. 

The Board of Tax Appeals held that the book entry, 
made by the bookkeeper at the end of 1919, was not 
controlling and did not foreclose the partners’ right to 

•The circumstances with regard to the book entry, as appear¬ 
ing from the italicized portion of the above recital, are similar 
to those present here (Findings of Fact, Tr. 21). 
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show that the entry was improper and unauthorized 
(Opinion, 11 B. T. A. at page 1347). The Board fur¬ 
ther held that the Commissioner improperly taxed as 
1919 income the alleged profits derived from the Mercer 
Motor transactions in 1919, the reason being that tile 
partnership, although it had profited by the original sale 
of the stock to the selling group, was still a party to tlaje 
selling group, and, as such, responsible for its share qf 
losses therein; that, therefore, the transaction was ncjt 
a closed and completed one until March 3, 1920, wheh 
the selling group syndicate was closed* (Opinion, 11 
B. T. A. at pages 1347-1348). At page 1346, the Board 
said: 

| 

“If the Mercer Motor syndicate transaction wbs 
not substantially closed and completed in 1919, then 
the profits alleged by the respondent to have beejn 
derived therefrom were not taxable in that vear. ” 

The principle of the Parker decision , that a transac¬ 
tion is not taxable until it is closed and completed, is 
squarely applicable here. In the Parker case, partici¬ 
pants had not been secured for all the stock in 191$. 
In the instant case, the secondary distribution, which 
was an indispensable element of the allotment, had not 
been completed in 1924. In both cases the transactions 
w’ere not closed until the following year. That the fac¬ 
tual basis of uncompletedness was not identical in botp 
cases does not render them distinguishable in principle. 
As the Board said in the Parker case (11 B. T. A. a!t 
page 1346): ! 

“What constitutes a closed and completed trans¬ 
action depends upon the facts and circumstances iti 
each individual case.” 


•Here, likewise, the partnership, which allotted the stock, was 
under obligation to sponsor its secondary distribution, so that 
the transaction was not a closed and completed one until 192§, 
when the secondary distribution operations were closed. 
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In the opinion at bar, the Board pointed out the dis¬ 
similarities of fact between the Parker case and the 
instant situation, but recognized that 

“We held in that case that there was no gain or 
loss until the transaction was completed” (Tr. 25). 

It is evident, therefore, that the Parker case, notwith¬ 
standing its factual differences, announces a principle 
of law which is decisive of the present controversy in 
favor of petitioners. 


III. 

The cardinal principle of income tax law is that only 
true income is taxable. The annual accounting theory 
of income taxation does not render the allotment pro¬ 
ceeds taxable as 1924 income, since no true gain or loss 
could properly be computed on the transaction here 
involved until the secondary distribution operations 
were completed in 1925. 

The Board, in its opinion, stated that the position 
taken by the petitioners is inconsistent with the annual 
accounting theory of income taxation (Tr. 26). This 
assertion reveals a, misconception of the petitioners’ 
true position, which is that the allotment proceeds did 
not constitute true income in 1924, because the trans¬ 
action was uncompleted in that year. The annual ac¬ 
counting theory of income taxation does not permit the 
taxation as income for a certain year of something that 
is not true income for that year. It is a cardinal prin¬ 
ciple of income tax law, which needs no citation of au¬ 
thorities to support it, that only true income is taxable, 
and that it is taxable onlv in that year in which it as- 
sumes the characteristic of true income. Clearly, if 
proceeds received in a certain year do not constitute 
true income for that year, because the transaction in 
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connection with which such proceeds were received w^s 
not completed until a later year, such proceeds are n|)t 
taxable as income for such prior year. As was pointed 
out in Magnolia Farmers Elevator Co., 6 B. T. A. 55|2, 
at page 554: The tax should be computed on the basis 
of completed transactions; otherwise, the rule that only 
real income is taxable would be disregarded. 

The cases cited and discussed under point II, supra, 
authoritatively establish that proceeds are not taxable 
as income for a certain year merely because they are 
received in that vear. It will be recalled that in the 
Darnell case, supra, the purchase price of the sawmill, 
although received in 1920, was not taxable as income for 
that year, because it was subject to adjustment on the 
basis of the amount of logs supplied in a subsequent 
year. The instant situation presents even a stronger 
basis for the non-taxability of the allotment proceeds 
as income for 1924, because here the proceeds were sub¬ 
ject not merely to adjustment in a later year, but to 
reclamation in toto if the partnership had refused tjo 
fulfill its obligation of secondary distribution in 1925. 

i 

It must be quite evident, therefore, that the applica¬ 
tion by the Board of the annual accounting theorv 
furnishes no adequate basis for its holding that the allot¬ 
ment proceeds were taxable as 1924 income. The an¬ 
nual accounting theory requires merely that true income 
shall be taxed on the basis of an annual accounting; jt 
neither requires nor permits the taxation as income fcff 
a certain year of something which is not true income 
for that year. 

Stated in another way, the annual accounting theorjv’ 
of income taxation supplies no valid reason for taxing 
the allotment proceeds as 1924 income; it can have th^t 
effect only as a consequence of the Board’s erroneous 
conclusion that the secondary distribution was an inde- 
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pendent venture, merely collateral to the allotment and 
the receipt of proceeds therefrom. If, however, as has 
been abundantly demonstrated, the secondary distribu¬ 
tion was not collateral to the allotment, but w^as an in¬ 
dispensable condition and an integral element of the 
entire transaction, then the application of the annual ac¬ 
counting theory cannot result in taxing the allotment 
proceeds as income for 1924, because they were not true 
income for that year, the transaction not being closed 
for income tax purposes until the secondary distribu¬ 
tion operations were completed in 1925. 

IV. 

To the extent that the (deficiencies held to exist in the 

✓ 

1924 income tax of each petitioner (and also in the 1925 
income tax of Benjamin F. Stein) are the result of the 
Board’s erroneous conclusion that the allotment pro¬ 
ceeds were taxable as 1924 income, it is respectfully 
submitted that the tax should be recomputed. 

The legitimacy of the foregoing request rests upon 
what has already been said, and does not call for further 
discussion at this point. 
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CONCLUSION. 


By failing to follow its findings as to the true char¬ 
acter of the transaction, or its finding concerning the 
usual and customary accounting method employed in 
transactions identical therewith, the Board held that tl^e 
partnership made a taxable profit of $280,209.21 on a 
transaction which actually resulted in a net loss of $153^- 
963.79. It is submitted that this anomalous conclusion 
should be overturned as squarely inconsistent with th|e 
findings of fact. 

For all of the foregoing reasons, it is respectfully 
submitted that the decision of the Board in each of the 
four cases here consolidated should be reversed, and, 
inasmuch as the facts are not in dispute, that judgment 
should be entered here in favor of the petitioners and the 
tax recomputed in accordance with the first and last para¬ 
graphs of the findings (Tr. 16, 23). 

i 

I 

Respectfully submitted, 

S. Sidney Stein, 

’ ! 

Preston B. Kavanagh, 

Attorneys for Petitioners. 

Arthur Magid, 

Of Counsel. 
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No. 6236 

I 

Herbert J. Blum, petitioner 

v; ! 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 

I 
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No. 6237 

Frank E. Alstrin, petitioner 

v. 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 

_ i 

No. 6238 ! 

I 

Benjamin F. Stein, petitioner j 

- ! 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 



No. 6239 


L. Montefiore Stein, petitioner 

v . 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 


ON PETITION FOR REVIEW OF THE DECISIONS OF THE 
UNITED STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINIONS BELOW 

The only previous opinion in these cases is that 
of the United States Board of Tax Appeals (R. 
15-27), which is reported in 27 B. T. A. 1033. 

JURISDICTION 

These appeals involve deficiencies in income 
taxes for the year 1924 in the total amount of $28,- 
841.99, and are taken from decisions of the Board 
of Tax Appeals entered October 6,1933 (R. 33, 57, 
85, 113). 1 The cases are brought to this Court by 
petitions for review filed January 3, 1934 (R. 34, 
59, 88,114), pursuant to Sections 1001-1003 of the 
Revenue Act of 1926, c. 27, 44 Stat. 9, as amended 

1 These four cases present the same question and were con¬ 
solidated for hearing before the Board of Tax Appeals. 
Four separate petitions for review were filed in this Court, 
but, pursuant to stipulation, portions of the record appear- 

( 2 ) 
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i 


by Section 1101 of the Revenue Act of 1932, e. £09, 
47 Stat. 169, and pursuant to stipulations filed Jan¬ 
uary 3, 1934, under Sections 1002(d) of the Reve¬ 
nue Act of 1926. 1 j 

i 

j 

QUESTION PRESENTED 

Were profits from sales of stock in 1924 rendered 
nontaxable in that year by reason of subsequent 
losses incurred in 1925 on stock transactions! 

j 

STATUTES AND REGULATIONS INVOLVED 

The pertinent statutes and regulations involved 
will be found in the Appendix. 

i 

STATEMENT 

! 

This is a proceeding for the redeterminatioiji of 

I 

deficiencies in income taxes for the year 1924. The 

i 

facts are not disputed, and as found by the Board 
of Tax Appeals (R. 16-23), may be summarize^ as 
follows: 

The taxpayers were partners of the firm of Sljein, 
Alstrin & Company (hereinafter called the partner¬ 
ship) for the year 1924. Said partnership w&s a 
stock and bond brokerage concern, being members 
of the New York and Chicago Stock Exchanges |and 
the New York Curb Market. 

i 

ing in No. 6236, Herbert J. Blvm v. Helvering , were made 
applicable to the other three proceedings and were by refer¬ 
ence incorporated in the several records in those cases (R. 
66, 95,121). Hereinafter, unless otherwise specified, record 
references will be to No. 6236. 


! 

i 

i 

I 

I 

i 

i 
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On September 23, 1924, a preliminary under¬ 
writing agreement was entered into between the 
partnership and one Sidney C. Anschell, as owner 
of substantially all of the capital stock of Universal 
Theatres Concession Company (hereinafter called 
the Universal Company) which contract provided 
that the partnership would undertake an investi¬ 
gation of the legal, financial, and physical condi¬ 
tions of the company and, if found satisfactory, 
would notify Anschell to that effect and thereupon 
he would cause the company to be reorganized as 
provided therein, and would cause to be sold to said 
partnership 40,000 shares of Class “A” stock at 
$20 per share. 

It was further provided in the preliminary con¬ 
tract, as well as in the final agreement between the 
parties, that the partnership was not obligated to 
carry out any of the obligations with respect to the 
purchase of the stock unless (1) certain attorneys 
mentioned therein should furnish their approving 
legal opinion as to the organization, titles, etc., of 
the company; (2) the stock was qualified for sale in 
the State of Illinois; and (3) the partnership satis¬ 
fied itself that it would succeed in having said 
shares of stock regularly listed on the Chicago 
Stock Exchange. 

At the same time it was further agreed between 
the partnership and Anschell that the partnership 
would conduct and operate a trading pool or syndi¬ 
cate for the purpose of establishing and protecting 
a free and open market for the Class “A” shares 


of the new company mentioned in said contract, it 
being understood that Anschell would contribute 
$50,000 toward the capital of said pool, and thjs 
partnership would furnish such additional amounts 
as might be required for the proper operation and 
conduct of said pool, up to an additional amount 
of $50,000, the pool to be operated by the partner¬ 
ship and Anschell, and the partnership and 
Anschell to share equally in the profits and losses 

i 

resulting from such operations. ! 

Pursuant to the above two contracts, the Class 
“A” stock of the Universal Theatres Concession 
Company was qualified under the Illinois Securities 
Act on or about October 25,1924, and application jo 
list the stock on the Chicago Stock Exchange was 
filed on or about November 1, 1924, and hearings 
were had before the Stock List Committee on No¬ 
vember 3,1924. 

During the hearings before the Stock List Coijn- 
mittee, inquiry was had as to what arrangements 
had been made to take care of the “market” for the 

i 

stock or the “secondary distribution” thereof aftjer 
it was listed for trading on the exchange. The Ex¬ 
change would not permit the listing of new sto^k 
for trading unless there was (1) a satisfactoiy pri¬ 
mary distribution of the stock, and also (2) the As¬ 
surance of proper “sponsorship” for the “secohd- 

i 

ary distribution” to create an active market for the 
stock in order to insure a “bid” and “ask.” The 

i 

aforesaid two requirements were ordinarily aiud 


I 

i 
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customarily insisted upon as a prerequisite to the 
listing of new stock. The aforesaid syndicate or 
trading group contract, dated October 7, 1924, w T as 
then disclosed and explained to the committee. 
The committee was thereupon satisfied that the 
market operations would have sufficient “sponsor¬ 
ship” and recommended the stock for listing. 
Thereafter, the recommendation of the committee 
was approved by the Board of Governors of the 
Chicago Stock Exchange. 

The stock was duly listed and admitted to trading 
on the Chicago Stock Exchange as of November 7, 
1924. 

Prior to this date the partnership had allotted 
the 40.000 shares of stock referred to in the above 
contract to several hundred subscribers, and the 
proceeds from this transaction were in the amount 
of $280,209.21. 

The bookkeeper, without instructions from any 
of the partners of the partnership, entered this 
amount on the books, and the same was included in 
arriving at the net income of the partnership for 
the year 1924. 

The partnership kept its books and made its in¬ 
come-tax returns on the accrual basis. 

On the same day that the stock of the Universal 
Company was listed (November 7, 1924) the trad¬ 
ing group or syndicate account commenced opera¬ 
tions pursuant to the above syndicate contract. 
Stock was purchased and sold in said account from 


t 


j 

i 


day to day during the balance of the year 1924 and 
thereafter during the year 1925. 

The syndicate operations were carried on con¬ 
tinuously from the inception of the account uptil 
the end of 1926, when the account was closed put 
and the resulting loss was charged off on the books. 

Prior to the expiration of the six-month peRiod 
mentioned in the syndicate agreement (May 7, 

i 

1925) the capital of the syndicate account was!en¬ 
tirely exhausted and thereafter the partnership 
continued to conduct the transactions on its own 

i 

account, resulting in a loss to the partnership fRom 
the operations of said account during the year 1925 
in the amount of $434,173. j 

It was at that time, and still is, a customary and 
usual requirement of the Chicago Stock Exchange, 
before allowing any new stock issue to be listjed, 
that arrangements satisfactory to it be made! to 
insure free and open trading hi the market, 'the 
purpose of such requirement is to insure a market 
for the sale of stock when holders desire to sell and 
a reasonable offering of stock when purchasers fie- 

i 

sire to acquire stock in the open market. The main¬ 
tenance of such free and open trading is also Re¬ 
quired in order to foster a broad public interests in 
the stock. Inactive stocks (and stocks in which 
there is no broad public interest) are not as valu¬ 
able as collateral in loans as are stocks which enj'oy 
active trading and a broad public interest. TheRe- 

i 

fore, when listing new stocks, the Stock Exchahge 

SS429—34 2 
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requires such arrangements as will result in creat¬ 
ing a broad public interest and active trading in 
such stock. 

The syndicate or trading group operations are 
usual and customary immediately following the 
listing of new issues and are commonly called the 
4 4 secondary distribution. ” These secondary dis¬ 
tribution operations are for the purpose of 4 4 season¬ 
ing’ ’ or stabilizing the quotations for such stocks 
after they have become listed. 

The usual and customary accounting practice 
employed by bankers and brokers, when they not 
only underwrite or purchase new issues of stock but 
also participate in the syndicate operations with 
regard to the secondary distribution thereof, is to 
return the loss or profit from the entire transaction 
(both the original underwriting and the secondary 
distribution) after the syndicate operations with 
regard to the secondary distribution have been 
completed. 

The partnership would not have purchased the 
40,000 shares, and under the terms of the agree¬ 
ment of October 7, 1924, need not have purchased 
said stock, if the same had not been listed and ad¬ 
mitted to trading on the Chicago Stock Exchange. 

The Chicago Stock Exchange would have refused 
to list said stock and admit same to trading unless 
it was assumed that proper arrangements had been 
made for the secondary distribution or syndicate 
operations in the market. 
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In computing the distributable income oi the 
partnership for the year 1924, the Commissioner 
has included the sum of $280,209.21, being theipro- 

i 

ceeds from the original underwriting or priinary 
distribution of the above stock issue; and, in com¬ 
puting the taxable net income of each of the jpeti- 
tioners upon which the alleged deficiencies have 
been determined, he has included the proportionate 

i 

share of each petitioner of said proceeds defived 
from said original underwriting operatiofi or 
primary distribution of said stock. 

It was stipulated that, should the Board of! Tax 
Appeals hold in determining the distributable in- 

i 

come of the partnership for the year 1924 that the 
aforesaid proceeds derived from the primary] dis¬ 
tribution of the 40,000 shares of stock shoulcjl not 
be included in the distributable income of the part¬ 
nership for that year, then the correct partnership 
income for the year 1924 would be $569,982.7lj and 
the distributable share of the respective partners 
therein would be their respective proportions 
thereof as set forth in paragraph one of the 
stipulation. 

Taxpayers contended that the stock transaction 
was not complete in 1924 so as to be taxable ip that 
year; that the secondary distribution of the stock 
was only part of the underwriting scheme and! that 
it was necessary to look to the 1924 transaction as 
well as to the 1925 transaction in order to deterjnine 
whether there was a profit (R. 23). 

i 

I 

i 


i 

i 
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The Board of Tax Appeals held (R. 27) that the 
sales made in 1924 by the partnership were fully 
completed and closed in 1924; that the partner¬ 
ship's participation in the syndicate formed to 
trade in stock, and the fact that it did trade in stock 
in the following year, did not prevent the gain re¬ 
ceived in a prior year from being taxable in that 
year. The Board accordingly upheld the Com¬ 
missioner’s determination (R. 27). 

SUMMARY OF ARGUMENT 

In 1924 the taxpayers bought stock and sold the 
same at a profit. Such profit belonged to the tax¬ 
payers absolutely. It was theirs and theirs alone, 
subject to their unfettered command. They had 
the unqualified use and enjoyment of it. They 
were under no obligation, contingent or otherwise, 
to account for such profit; nor were they under any 
restriction as to its disposition. It was therefore 
taxable in 1924. 

The fact that the taxpayers in the subsequent 
year incurred losses through a series of other trans¬ 
actions with other parties did not affect the tax¬ 
ability of the income which had been earned in 1924. 
Contrary to the taxpayers’ argument, the record 
clearly discldses that these later transactions were 
unrelated to the earlier transaction here involved. 
They were all separate transactions or series of 
transactions and not all one and the same trans¬ 
action. 
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Even though the 1924 transaction and the 1025 
transaction be considered together as one siiigle 
transaction, nevertheless the Board properly sus¬ 
tained the tax on the 1924 profit, disregarding Ithe 
1925 losses. Our system of taxation is based! on 
yearly gains and losses and calls for the net re 
of a single year’s operations. This system does pot 
permit the postponing of a tax for an indefinite 
time to ascertain more precisely whether the final 
outcome of a given transaction will be a gain or 
loss. 

ARGUMENT 

i 

In connection with the reorganization of the Uni¬ 
versal Theatres Concession Company (hereinafter 
called the Universal Company), the partnership of 
which the taxpayers herein were members entered 
into two agreements: (1) to purchase 40,000 shades 
of stock in the reorganized corporation at $20 per 
share; and (2) to operate a trading pool or syndi¬ 
cate for the purpose of establishing and protecting 
a free and open market for such stock. 

In carrying out the first of these agreements the 
partnership purchased the stock and sold the safne 
in 1924 at a profit of $280,209.21. In carrying out 
the second agreement the partnership conducted a 
series of stock operations which resulted in a lpss 
in 1925 of $434,173. The Commissioner, for jhe 
year 1924, charged each partner with his distribu¬ 
tive share of the profit so earned in that year. | 
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The taxpayers contend that this 1924 profit was 
not taxable in that year because, taking into ac¬ 
count the 1925 syndicate losses as well as the 1924 
gains, they sustained a net loss. The Board of Tax 
Appeals rejected this contention, holding that the 
1924 sales were fully completed and closed in 1924, 
and that the partnership's participation in the 
syndicate operations in the following year did not 
prevent the 1924 gain from being taxable in 1924. 
In this the Board was clearly right. 

This case, we submit, is controlled by North 
American Oil v. Burnet, 286 U.S. 417, where the 
Supreme Court said (p. 424) : 

If a taxpayer receives earnings under a 
claim of right and without restriction as to 
its disposition, he has received income which 
he is required to return, even though it may 
still be claimed that he is not entitled to re¬ 
tain the money, and even though he may still 
be adjudged liable to restore its equivalent . 
(Italics supplied.) 

In 1924 taxpayers bought stock and sold the same 
at a profit. Such profit was the partners’ abso¬ 
lutely, without restriction as to its disposition. 
They were not obliged to invest such profit in the 
syndicate, nor were they obligated in any way to 
return it to those to whom they had sold the stock. 
It was theirs, and theirs alone, subject to their un¬ 
fettered command. They had the unqualified use 
and enjoyment of it. It was therefore taxable in¬ 
come to them in that year. See Brown v. Helver- 
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ing, 291 U.S. 192; Board v. Commissioner, 511 F. 
(2d) 73 (C.C.A. 6th), certiorari denied, 284 U.S. 
658; Ford v. Commissioner, 51 F. (2d) 206 (C.C.A. 
6th), certiorari denied, 284 U.S. 666; Chicago, R. I. 
& P. By. Co. v. Commissioner, 47 F. (2d) 990 
(C.C.A. 7th), certiorari denied, 284 U.S. 618; 
Charleston & W. C. By. Co. v. Burnet, 50 F. (£d) 
342 (App.D.C.). j 

The fact that when the stock was sold the p&rt- 

j 

nership was under contract with Anschell to infest 

i 

$50,000 in a trading pool or syndicate did not s^rve 
to rob the 1924 profits of their quality of incofiie. 
At the time of the 1924 sales the syndicate opera¬ 
tions had not commenced. It was not then known 
how such operations would fare. It was, of course, 
hoped that they would prove profitable. But 
whether such subsequent operations in 1925 proved 
profitable or otherwise, they could not affect what 
had already transpired in 1924. A profit had 
already been earned and the 1924 tax had already 
attached. j 

It has been held that profits earned in any par¬ 
ticular year which are subject to the taxpayer’s 
demand and control are none the less taxable in¬ 
come, even though the taxpayer be under some con¬ 
tingent obligation to refund such profits. Brown 
v. Helvering, supra; North American Oil v. Burnet, 
supra; Lucas v. American Code Co., 280 U.S. 1445. 
Likewise, profits are none the less income Oven 
though, by contract or otherwise, the taxpayer! has 
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imposed certain restrictions upon his use of such 
income. See Standard Slag Co. v. Commissioner, 
63 F. (2d) 820, 821 (App.D.C.) ; Cleveland By. Co. 
v. Commissioner, 36 F. (2d) 347 (C.C.A. 6th) ; 
Moran v. Lucas, 36 F. (2d) 546 (App.D.C.) ; Lons¬ 
dale v. Commissioner, 32 F. (2d) 537 (C.C.A. 8th) ; 
Newman v. Commissioner, 40 F. (2d) 225 (C.C.A. 
10th). Since in this case the taxpayers were under 
no obligation, contingent or otherwise, to account 
for the 1924 profits, and since there was no restric¬ 
tion, contractual or otherwise, upon their free and 
unfettered use of such profits, we submit that, a 
fortiori, such profits constituted taxable income 
within the year 1924. 

Taxpayers argue, however, that the stock sales 
in 1924 were inextricably interwoven with the 1925 
syndicate operations, that these two transactions, 
or series of transactions, in reality were one single 
transaction and that no gain or loss could be recog¬ 
nized for tax purposes until the termination of the 
syndicate operations in 1925. In an attempt to 
weld the two transactions into one indivisible 
transaction, the taxpayers contend that those to 
whom they sold stock in 1924 took such stock on 
the express representation that it would be listed 
on the Chicago Stock Exchange; that such pur¬ 
chasers would not have taken the stock if the part¬ 
nership would not have undertaken to have it 
listed; that the partnership could not have had the 
stock listed, and therefore could not have sold it, 
unless it had obligated itself to sponsor it (that is, 
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undertaken a secondary distribution of the stock 
through syndicate operations) ; that, therefore, the 
partnership entered into the syndicate operations 
in order to have the stock listed so that it could he 
sold to the allottees (Br. 14-15). It is also argued 
that because of the partnership’s obligation to list 
the stock, the purchasers in 1924 retained the right 
to reject the stock purchased by them and could 
have reclaimed the proceeds paid therefor had the 
partnership defaulted on its obligation of seconfl- 

i 

ary distribution. Petitioners contend, therefore, 
that the ultimate transaction was, for income-tax 
purposes, incomplete in 1924, because it was neces¬ 
sary that the secondary distribution be carried opt 
in order to truly consummate the allotment trans¬ 
action and fix the rights of the parties (Br. 24). 
These contentions are without merit. 

It is true that the partnership agreed to have the 
stock listed and that many of the 1924 purchasers 
would not have contracted to buy the stock unldss 
the partnership had agreed to have the stock listed. 
This agreement was carried out and the stock wps 
listed as of November 7, 1924. The syndicate 
operations did not begin until November 7, 1924 
(R. 21). Thus before the syndicate operations 
had commenced, the taxpayers had fulfilled any 
duty owing by them to the allottees, and such hl- 
lottees could not, under any theory, return the 
stock and reclaim the purchase price. Title to the 
stock had passed. The sales were complete; the 

i 

i 


i 
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1924 transactions were closed; and the tax had 
accrued. 

There is another circumstance worth mentioning 
as indicative of the fallacy of the taxpayers’ argu¬ 
ment. The taxpayers secured a listing of the new 
stock by disclosing to the stock-listing committee 
of the Stock Exchange the partnership’s syndicate 
contract with Anschell. This syndicate agreement 
satisfied the committee that the stock was properly 
sponsored and they recommended the stock for 
listing. It is to be observed that the syndicate 
contract provided only that Anschell should con¬ 
tribute to the trading account $50,000 and that the 
partnership should, from time to time, contribute 
such additional amounts as in its discretion might 
he required, “provided that the aggregate of such 
additional contributions shall not exceed the sum 
of Fifty Thousand ($50,000) Dollars” (R. 19). 
Thus the syndicate contract did not obligate the 
partnership to advance anything toward syndicate 
operations, except at its discretion. In any event, 
the partnership was to advance no more than 
$50,000. It was because of this contract that the 
stock was listed. Despite this contract, and after 
the $50,000 contributed by Anschell had been ex¬ 
hausted, the partnership voluntarily continued 
stock transactions on its own account, apparently 
in the hope of further profits. But these opera¬ 
tions resulted in a loss in 1925 of $434,173 (R. 21- 
22). It is idle to say, therefore, in view of the 


syndicate contract, that these losses were necessary 
to the listing of the stock or that such losses were 
indispensable to or a necessary part of the st|)ck 
sales of 1924. They were not even a necessary 
result of the partnership’s sponsoring undertaking. 

i 

It is altogether clear to us that the 1924 trans¬ 
action was entirely unrelated, for tax purpose^ at 
least, to the 1925 syndicate operations. The mjere 
fact that the taxpayers entered into a series of cbn- 
tracts relating to the reorganization of the Univer¬ 
sal Company does not mean that all transaction^ or 
series of transactions growing out of those con¬ 
tracts are to be treated as one single transaction. 

w i 

For tax purposes each separate transaction is td be 
considered separately. Individuals may enter ijito 
a partnership agreement providing that the part¬ 
nership shall conduct a certain business for a nilm- 
ber of years. This does not mean that none of the 

•j 

transactions of the partnership resulting in gain! or 
loss is to be recognized for tax purposes until the 
termination of the partnership agreement. Like¬ 
wise, if a person contracts for a term of yearsj to 
sell stock on a commission basis and agrees to sell 
at his own expense, this does not mean that he mjist 
wait until the expiration of his contract to deter¬ 
mine his gain or loss. It may be true, as taxpayers 
argue, that there was only one contract and that 
the several contracts should be read together j as 
one, but it by no means follows that the various 
transactions here involved are to be treated as one 

i 

for tax purposes. 
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And even if we go so far as to concede arguendo 
that the stock sales in 1924 were inextricably inter¬ 
woven with the 1925 syndicate operations, so as to 
constitute only one single transaction, nevertheless 
the Board was entirely right in taxing the 1924 
profit without regard to the 1925 losses. Our sys¬ 
tem of taxation is based upon yearly gains and 
losses and calls for the net result of the taxpayer’s 
operations during a fixed accounting period. See 
Section 212(b), Revenue Act of 1924 (supra, p. 20). 
As stated by the Supreme Court in Burnet v. San¬ 
ford & Brooks Co 282 U.S. 359, it is the essence 
of our taxing system that it should produce revenue, 
ascertainable and payable to the Government at 
regular intervals; and this system calls for the com¬ 
putation of income annually as the net result of all 
business transacted within the year. The Court 
said (pp. 364-365): 

A taxpayer may be in receipt of net income 
in one year and not in another. The net re¬ 
sult of the two years, if combined in a single 
taxable period, might still be a loss; but it 
has never been supposed that that fact would 
relieve him from a tax on the first, or that it 
affords any reason for postponing the assess¬ 
ment of the tax until the end of a lifetime, 
or for some indefinite period, to ascertain 
more precisely whether the final outcome of 
the period, or of a given transaction, will be 
a gain or a loss. (Italics supplied.) 
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We submit that under the annual accounting 
period of taxation the 1924 profit was taxable! in 
that year irrespective of what materialized in later 
years. See also Vang v. Lewellyn, 35 F. (2d) 283 
(C.C.A. 3rd); Clemmons v. Commissioner, 54 F. 
(2d) 209 (C.C.A. 5th). Cf. Union Guardian Trust 
Co. v. Burnet, 64 F. (2d) 712 (App. D.C.). j 

CONCLUSION 

The decisions of the Board of Tax Appeals 
should be affirmed. 

• i 

Respectfully submitted. 

Frank J. Wideman, j 
J. P. Jackson, 

Assistant Attorney Generate 
Sew all Key, j 

Special Assistants to the Attorney Generali 

October 1934. 
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APPENDIX 


statutes and regulations involved 

Revenue Act of 1924, c. 234, 43 Stat. 253: 

Sec. 212. (b) The net income shall be 
computed upon the basis of the taxpayer’s 
annual accounting period (fiscal year or 
calendar year, as the case may be) in accord¬ 
ance with the method of accounting regu¬ 
larly employed in keeping the books of such 
taxpayer; but if no such method of account¬ 
ing has been so employed, or if the method 
employed does not clearly reflect the income, 
the computation shall be made in accordance 
with such method as in the opinion of the 
Commissioner does clearly reflect the income. 
If the taxpayer’s annual accounting period 
is other than a fiscal vear as defined in sec- 
tion 200 or if the taxpayer has no annual ac¬ 
counting period or does not keep books, the 
net income shall be computed on the basis 
of the calendar year (U.S.C., Title 26, Sec. 
953). 

Sec. 213. For the purposes of this title, 
except as otherwise provided in section 233— 
(a) The term ‘ 4 gross income” includes 
gains, profits, and income derived from 
salaries, wages, or compensation for per¬ 
sonal service * * * of whatever kind 

and in whatever form paid, or from profes¬ 
sions, vocations, trades, businesses, com¬ 
merce, or sales, or dealings in property, 
whether real or personal, growing out of the 

( 20 ) 


21 


ownership or use of or interest in such 
property; also from interest, rent, divi¬ 
dends, securities, or the transaction of any 
business carried on for gain or profijt, or 
gains or profits and income derived fronii any 
source whatever. * * * (U.S.C., Title 

26, Sec. 954). 

Treasury Department Regulations 65 (promul¬ 
gated under the Revenue Act of 1924): j 

Art. 112. When charges deductible .— 
Each year’s return, so far as practicable, 
both as to gross income and deductions 
therefrom, should be complete in itself^ and 
taxpayers are expected to use every reason¬ 
able effort to ascertain the facts necessary 
to make correct return. See articles ^1-24 
and 50. The expenses, liabilities, or deficit 
of one year cannot be used to reduce the in¬ 
come of a subsequent year. But see section 
206 and articles 1621-1626. A taxpayejr has 
the right to deduct all authorized allow¬ 
ances, and it follows that if he doe^ not 
within any year deduct certain of his ex- 
penses, losses, interest, taxes, or (ffher 
charges, he cannot deduct them from the in¬ 
come of the next or any succeeding year. It 
is recognized, however, that particularly in 
a going business of any magnitude ther^ are 
certain overlapping items both of income 
and deduction, and so long as these over¬ 
lapping items do not materially distort the 
income they may be included in the yehr in 
which the taxpayer, pursuant to a consist¬ 
ent policy, takes them into his accounts. 
* * * 
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No. 6236 

HERBERT J. BLUM, PETITIONER, 

VS. 

GUY T. HELVERING, COMMISSIONER OF INTERNAL REVENUE. 

i 

No. 6237 

FRANK E. ALSTRIN, PETITIONER, 

vs. 

GUY T. HELVERING, COMMISSIONER OF INTERNAL REVENUE. 

I 

— 

No. 6238 

BENJAMIN F. STEIN, PETITIONER, 

vs. 

GUY T. HELVERING, COMMISSIONER OF INTERNAL REVENUE. 

I 

i 

— 

No. 6239 

L. MONTE FIORE STEIN, PETITIONER, 

vs. 

GUY T. HELVERING, COMMISSIONER OF INTERNAL REVENUE. 

I 

— 

APPEAL FROM THE BOARD OF TAX APPEALS. 

— 

REPLY BRIEF AND ARGUMENT FOR PETITIONERS. 


Respondent’s brief (page 3) states the “question; pre¬ 
sented” as follows: 

“Were profits from sales of stock in 1924 ren¬ 
dered nontaxable in that year by reason of subse¬ 
quent losses incurred in 1925 on stock transactions V 9 

This statement is misleading, because it assumes j that 

* 

the allotment proceeds constituted taxable profit in 1924, 
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and conveys the erroneous impression that the 1925 syn¬ 
dicate operations on which the partnership sustained loss 
were independent “stock transactions” wholly unre¬ 
lated to the allotment. 

From this inaccurate version of the issue involved, 
one would never suspect that the “stock transactions”, 
on which “losses” were “incurred in 1925”, were in fact 
syndicate operations conducted by the partnership to 
support the market in the very same stock which in 
1924 it had sold to various persons on the express repre¬ 
sentation that the stock would be listed, and that in order 
to get the stock listed, it had to undertake to support 
the market in that stock for a minimum period of six 
months after the date of listing. 

In further disregard of the actual circumstances in¬ 
volved, respondent omits from his “statement” the fol¬ 
lowing crucial findings made by the Board: 

(1) that under the agreement of October 7, 1924, 
the partnership expressly obligated itself “to spon¬ 
sor said stock and use all reasonable efforts to have 
same listed” (Tr. 18-19); 

(2) that the partnership expressly represented 

to the subscribers that the stock would be listed (Tr. 
32-33); ' r r 

(3) that the subscribers contracted to purchase 
the shares in reliance upon such express repre¬ 
sentation (Tr. 33); and 

(4) that they would not have contracted to pur¬ 
chase any of the stock unless the partnership would 
have undertaken to have it listed (Tr. 33). 

These findings clearly establish, (and this the respond¬ 
ent must concede), that the promise to list the stock, 
which was made by the partnership directly to the sub- 
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scribers, induced the purchase by them of the stock and 
was of the essence of the bargain. 

From this it follows that had the partnership de¬ 
faulted on its promise to list the stock, the subscribers 
would have had the right to tender back the stock and 
reclaim the proceeds. They bargained for a listed se¬ 
curity, and could rescind the transaction if they did not 
get what they bargained for.* j 

Respondent contends, however, that when the &tock 
was listed on November 7, 1924, and before the syndi¬ 
cate operations had even commenced, the partnership 
had fulfilled whatever duty was owed by it to the ! sub- 
scribers. From this premise, respondent proceeds to 
the conclusion that the allotment transaction was fully 
consummated as soon as the stock was listed, and!that 
the subscribers could not have returned the stock: or 
reclaimed the purchase price, even if the partnership 
had thereafter wholly failed and refused to enter iipon 
the performance of its promise to support the market 
for a period of not less than six months from datje of 
listing (Respondent’s brief, page 15). 

I 

Petitioners, on the contrary, take the position jthat 
the partnership, by promising the subscribers that the 


•The law is well settled that where the breach goes the 
essence, rescission will be awarded against the defaulting party. 

Williston, Principles of Contract, (1906), pages 341-342. 

Leopold v. Salkey, 89 Ill. 412. 

Harrison Machine Works v. Miller, 29 Ill. App.j567. 

Callanan v. Keeseville, etc. R. Co., 199 N. Y. 1268, 
92 N. E. 747. 

Mahon v. City of Columbus, 58 Miss. 310. 

This is so even where the breach is of an implied condition 
going to the root of the contract. 

Watson v. Ford, (C. C. A. 6th Cir.) 93 Fed. 359; 
and even where title has already passed and payment been 
received. 

Barcus v. Gates, (C. C. A. 4th Cir.) 89 Fed. 783. 
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stock would be listed, promised them also that it would 
perform all duties required to be undertaken by them 
in order to get the stock listed. Consequently, the part¬ 
nership had not fulfilled its duty to the subscribers until 
the obligation of market support for six months after 
listing had been carried out. At the end of 1924, the 
allotment was still an uncompleted transaction, because, 
although the stock had been listed on November 7, 1924, 
there still remained unperformed that most essential 
duty to continue to support the market until the ex¬ 
piration of six months from the date of listing. 

It is submitted that the express findings of the Board 
establish that the obligation of six-months’ market 
support was a duty owing by the partnership to the sub¬ 
scribers and was of the essence of the allotment trans¬ 
action. For instance, the Board found that the under¬ 
taking of market support for six months after listing 
was required by the Exchange as a condition precedent 
to the listing, and that the listing was obtained in re¬ 
liance upon the performance by the partnership of that 
undertaking (Tr. 20-22). The Board further found that 
it was “a customary and usual requirement” of the Ex¬ 
change, before allowing any new stock to be listed, that 
satisfactory arrangements for its market support., after 
listing be made (Tr. 22); that the purpose of such re¬ 
quirement was to insure an active market for that stock 
on its being listed and to foster a broad public interest 
therein (Tr. 22); and that inactive stocks, and stocks in 
which there is no broad public interest, are not as valu¬ 
able or as readily marketable as stocks which enjoy 
active trading and a broad public interest (Tr. 22). The 
Board further found that syndicate operations “are 
usual and customary immediately following the listing 
of new issues”, and are “for the purpose of ‘seasoning’ 
or stabilizing the market quotations for such stocks after 
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they have become listed ” (Tr. 22). It must, therefore, 
clearly have been within the contemplation of the part¬ 
nership and the subscribers that the ‘‘usual and custo¬ 
mary” procedure would be followed in the launching 
of this new stock. 

It would be most unreasonable to assume that th^ sub- 
scribers, in agreeing to purchase stock of a new issue, 
did not also bargain for the 11 usual and customary” 
market support in that stock and for the well-recognized 
and valuable benefits accruing to holders of new &tock 

i 

from the creation of an active market therein. 

Furthermore, had the partnership refused to Com¬ 
mence the syndicate operations pursuant to its under¬ 
taking, the Exchange could have revoked the listingj and 
the subscribers would have been left with a de-listed and 
unsponsored security of a new issue. Clearly, the j sub¬ 
scribers, when they purchased the stock, relied on! and 
were entitled to a bona fide listing, and this required 
the carrying out by the partnership of the duties it had 
to assume in order to have the privilege of listing granted 
by the Exchange. The representation made by the part¬ 
nership to the subscribers was that the stock w’ould be 
“regularly listed”, and they relied upon a “reghlar” 
listing in making their purchases (Tr. 32-33). The duty 
to obtain a ‘ 1 regular ’ 9 listing obviously included the duty 
to perform all obligations customarily and actually re¬ 
quired by the Exchange as a condition precedent to the 
grant of such privilege. 

Thus it was necessary for the partnership to conduct 
syndicate operations in the stock for a period of at least 
six months after November 7, 1924, not only to fulfill 
its promise to the Exchange but also its representation 
and promise to the subscribers that the stock would be 
“regularly listed”. This assurance of market support 
obviously went to the essence of the transaction between 
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the partnership and the subscribers. Without that as¬ 
surance, the subscribers would not have purchased the 
stock or paid therefor the price that they did. The re¬ 
liance by the subscribers vras manifestly not merely on 
the naked listing of the stock, but on the market sup¬ 
port thereof by the partnership for at least 6 months after 
listing. Mere listing, without any subsequent market sup¬ 
port, would, it is submitted, have been a sham, an empty 
performance, a gross fraud not only upon the Exchange 
but upon the subscribers as well. 

Respondent’s argument that the partnership’s refusal 
to support the market, upon the stock being listed, would 
have constituted no breach of duty against the sub¬ 
scribers, wholly ignores the business aspect of the case 
and the reasonable expectations of the subscribers at the 
time of the transaction, and is contrary to good law and 
fair business practice. Such an argument erroneously 
assumes that courts of justice will afford no redress 
for the perpetration of a gross fraud or the breach of an 
essential stipulation in a contract. 

We submit that it is quite clear that the obligation 
to support the market went to the essence of the allot¬ 
ment, and that the subscribers could have tendered back 
the stock and reclaimed the purchase price had the part¬ 
nership not fulfilled that obligation. The allotment was, 
therefore, not a closed transaction in 1924, because at 
the end of that year, a most essential condition thereof 
was still unperformed, which, had it remained unper¬ 
formed, would have entitled the subscribers to rescind. 

We apprehend that in a suit by a subscriber for failure 
to conduct the syndicate operations, no court would hold 
that the partnership had fully performed its contract by 
a mere technical listing of the stock on the Exchange. 
From this it clearly follows that the allotment transac- 
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tion was not closed or completed until the termination of 
such syndicate operations in 1925.* 

Since respondent’s contention that the allotmentjwas 
a closed transaction in 1924 is predicated entirely upon 
the erroneous premise that the obligation of market jsup- 
port formed no part of the duty owed by the partnership 
to the subscribers, it follows that our position that the 
allotment transaction was not closed until the fulfillment 

* r* 

by the partnership of such obligation in 1925 should be 
sustained. 

■ Respondent takes the position that the allotment Jp ro " 

ceeds were taxable as 1924 income because received with- 

( * ' . ! 

out any restriction as to their disposition and subject to 
the partnership’s unfettered command (Respondent’s 
brief, pages 10, 12). In support of this contention re¬ 
spondent cites North American Oil Consolidated v. Gur¬ 
net, 286 U. S. 417. We do not dispute the correctness of 
the rule laid down in that case, but what respondent 
overlooks is that there the transaction was completely 
consumated and closed in 1917, when the receivership 
was terminated and the moneys paid to the taxpaiyer. 
There was no unperformed, obligation or duty left Open 
in that year. The fact that a claim was outstanding as 
to such moneys, (which in 1922 was finally determined 
against the claimant and in favor of the taxpayer), cer¬ 
tainly afforded no ground for postponing the taxing of 
the transaction until the merits of that claim were ulti¬ 
mately adjudicated. 

In the instant case, however, the transaction of allot¬ 
ment between the partnership and the subscribers Was 
uncompleted in 1924, because the partnership still W as 
under the absolute and affirmative duty of performing 
an essential condition of the allotment transaction itself. 

a ••• ' 

■ —■ - 1 1 

•Respondent’s brief (p. 7) erroneously states that the syndi¬ 
cate operations continued until 1926. 




8 


We apprehend that the true rule governing the taxa¬ 
bility of proceeds received by a taxpayer in any given 
year is this: Where the transaction in repect of which 
the proceeds are received is still uncompleted at the end 
of such year, such proceeds are not taxable as income 
for that year ; even if such proceeds are received with¬ 
out restriction as to their disposition and subject to the 
unfettered command of the taxpayer . On the contrary, 
if the transaction in respect of which proceeds are re¬ 
ceived by the taxpayer in any given year is closed and 
completed in that year, such proceeds are taxable as in¬ 
come for that year, notwithstanding that they may be 
subject to oustanding claims or contingencies which 
might require the surrender of such proceeds by the 
taxpaver in a later vear. 

All of the cases cited by respondent in this connection 
(Respondent’s brief, pages 12-13) are distinguishable, 
because the transactions there involved were closed and 
completed during the year in which the proceeds were 
received. For example: In North American OH Con¬ 
solidated v. Burnet, 286 U. S. 417, the receivership was 
dissolved and the moneys received in 1917, and there was 
no essential duty still requiring performance by the tax¬ 
payer. 

In Brown v. Helvering, 291 U. S. 192, 78 L. ed. 433, 
the question presented was whether anticipated refunds 
in future years on account of probable cancellations of 
insurance policies could be deducted from the amount of 
commissions received on policies written during any year. 
The transactions were completed in the year when the 
commissions were received, and the possibility of cancel¬ 
lation in a later year, (which would depend upon so many 
circumstances, including the whim of the insured), was 
obviously no ground for permitting such deductions. :• In 
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i 

j 

the instant case no question as to the deductibility of a 
contingent liability from current income is involved. | 

In Board v. Commissioner, (C. C. A. 6th Cir.) 51! F. 
(2d) 73, the transaction was closed and completed wjien 
the taxpayers received the money involved, no essential 

i 

duty remained unperformed, and the only question Isvas 
whether thev were legallv entitled to receive it. An I ad- 
justment of the dispute in a later year resulted in j the 
taxpayers retaining said moneys. 

In Ford v. Commissioner, (C. C. A. 6th Cir.) 51 F. (2d) 
206, the taxpayers received dividends on stocks wtich 
were prematurely distributed to them as beneficiaries 
under a will, and it was held that such dividends, although 
received subject to the claim that the taxpayers were 

i 

not then entitled thereto, were nevertheless taxable in the 
year vrhen received. j 

In Chicago, R. I. & P. Ry. Co. v. Commissioner, (C. C. 
A. 7th Cir.) 47 F. (2d) 990, it was held that unclaimed 
overcharges by the taxpayer, and checks and voucjhers 
issued by the taxpayer but not presented or paid, were 

. . I 

taxable in the year when such items were credited to 
profit and loss. The taxpayer claimed that these items 
did not constitute 4 ‘ gain derived from capital or febor 
or both,” but it was held that they did constitute jsuch 
gain, and that in case the taxpayer was subsequently re¬ 
quired to pay out any of these items, it would be entitled 
to a deduction for the amount thus paid in the year ydien 
such sums were paid out. 

Similarly, in Charlestown & W . C. Ry. Co. v. Burnet, 
(App. D. C.) 50 F. (2d) 342, this Court held that wages 
earned by employees of the taxpayer and by it deducted 
from income, but not collected from the taxpayer; and 
subsequently credited to profit and loss, constitute^ tax¬ 
able income, and that if any part thereof was later paid 
out, it could be deducted at that time. 

i 

I 

i 
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In Lucas v. American Code Co., 280 U. S. 445, tlie tax¬ 
payer sought to deduct from 1919 gross income an item 
of damages paid in 1923 on a judgment recovered against 
it in 1922 in a suit claiming wrongful discharge brought 
in 1919 by a fbrmer employee against the taxpayer. The 
court held that the item was not deductible from 1919 
gross income, because at that time it was not a loss in¬ 
curred or paid, but purely contingent upon the later 
adjudication of a legal controversy. 

Respondent further contends that proceeds may con¬ 
stitute taxable income in the year received, even though, 
bv contract or otherwise, certain restrictions are im- 
posed upon the taxpayer’s use of such proceeds (Re¬ 
spondent’s brief, pages 13-14). Of course, under the 
authorities, that would be true only where the transac¬ 
tion in respect of which the proceeds were obtained was 
closed and completed in the year of such receipt. That 
rule most certainly would not be applied in cases where 
the transaction was not consummated in the year 
when the proceeds were received. Consequently, the 
principle adverted to by respondent, and the cases cited 
in support thereof (Respondent’s brief, page 14), have 

no relevancv to the issues involved here. 

* 

For example: In Standard Slag Co. v. Commissioner , 

(App. D. C.), 63 F. (2d) 820, the taxpayer and a steel 

% 

company entered into an arrangement whereunder the 
taxpayer was to receive a specified price per ton of 
slag it disposed of for the steel company, and it was 
further provided that the taxpayer should expend the- 
surplus of such receipts, over and above the cost of han¬ 
dling and disposing of the slag, in research and experi¬ 
ment in order to discover and develop additional mar¬ 
kets for such slag. The proceeds derived by the tax¬ 
payer in a certain year for slag disposal was expended- 
by it in such research and experiment over a period 
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of five or six years thereafter. The taxpayer contended 
that the proceeds did not constitute income for the year 
when received, because of such later expenditures. Tjhis 
Court held that such proceeds did constitute incomd in 
the. year of receipt, and that the subsequent disburse¬ 
ments could not be treated as offsetting expenses, lihis 
case is clearly distinguishable from the instant case jfor 
the following controlling reasons: i 

First , the search for new uses for the slag was jfor 
the direct benefit of the taxpayer, so that the expen¬ 
ditures in that connection were clearly not for the ex¬ 
clusive advantage of the other party to the contract, ^nd, 
therefore, did not constitute proper items of offfset 
against the proceeds received by the taxpayer from 
such other party. In the instant case, however, the 

i 

syndicate operations were carried on for the exclusive 
benefit of the subscribers in order to support the market 
in the newly issued stock purchased by them, 'the 
obligation to create a trading activity in the new stbck 
was a hazardous one for the partnership, not of benefit 
to it, and the great cost of performing such obligation 
was an unavoidable expense incurred in the fulfillment! of 
an essential duty owed by the partnership to the sub¬ 
scribers. 

. '< ■ 

r Secondly , the expenditures for research in the pne 
case had no bearing upon and could not be of any benefit 
to the already completed slag disposal transactions £or 
which the taxpayer had already been paid. The search 
for new markets for the slag could only be of advan¬ 
tage in the case of future slag disposals. This Cohrt, 
therefore, properly held that such expenses could i^ot 
be charged against proceeds from transactions that woiild 
derive no benefit from the research. Here, however, 
the: .syndicate operations were in performance of an 
essential condition of the allotment transaction itself, 
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and were carried on in the very stock which the part¬ 
nership had allotted to the subscribers. Thus the ex¬ 
penditures in connection with such operations were for 
the direct purpose of consummating the allotment trans¬ 
action. 

In Cleveland Ry. Co. v. Commissioner , (C. C. A. 6th 
Cir.) 36 F. (2d) 347, the question involved was whether 
that portion of current income necessary to maintain 
a revolving fund at $500,000, which revolving fund the 
taxpayer was permitted to maintain in order to insure 
a maximum 6% annual dividend to its stockholders, was 
deductible as an expense paid or incurred during the 
taxable year! It was held that such item was not de¬ 
ductible. No such question is involved in the instant 
case. 

In Moran v. Lucas, (App. D. C.) 36 F. (2d) 546, this 
Court held that a right to subscribe for capital stock 
at less than its present market value was a property 
right taxable as gain, especially where the taxpayer, a 
stockholder, in fact availed himself of that right. 

In Lonsdale v. Commissioner, (C. C. A. 8th Cir.) 32 
F. (2d) 537, the terms of the dividend declaration vested 
in the taxpayer, a stockholder, the option to receive cash 
or to take new stock in lieu of such cash, and the court 
held that the distribution was income to him, even though 
he elected to take new stock instead of cash. 

In Newman v. Commissioner, (C. C. A. 10th Cir.) 40 
F. (2d) 225, it was held that one who exchanged prop¬ 
erty for marketable corporate stock received taxable 
income, even though it was not to be sold without the 
consent of the other stockholders, in view of Section 202 
(b) of the Revenue Act of 1918 which provided that 
property received in exchange for other property shall 
be treated as cash to the amount of its fair market 
value. 
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In none of the cases cited by the respondent was it 
held that proceeds received by the taxpayer in a (per¬ 
tain year were taxable as income for that year, eyen 
though the taxpayer had not yet performed an obliga¬ 
tion going to the essence of the very same transaction 

i 

in respect of which the proceeds were received. Indeed, 
the well established rule is otherwise (See Main Brief, 
Point II, pages 22-34). j 

Respondent argues that because the contract between 
the partnership and Anschell provided that the money 
contribution of the partnership to the syndicate opera¬ 
tions need not have exceeded the sum of $50,000, &nd 
that even said $50,000 was to be expended from time 
to time in the discretion of the partnership, there really 
was no absolute duty on its part to contribute any¬ 
thing toward the syndicate operations, and that in hny 
event the huge losses sustained by the partnership! in 
1925 as a result of such operations were not neces¬ 
sary to the listing of the stock or to the allotment there¬ 
of in 1924 (Respondent’s brief, pages 16-17). What| re¬ 
spondent overlooks in this connection is that after 
the inception of the syndicate operations, it was found 
that the $50,000 contribution of Anschell was whpllv 
inadequate to support the market in the stock, anti it 
was ultimately discovered that even an additional $50^000 
contribution by the partnership to the support of! the 
market was insufficient to create a trading activity pnd 
a broad public interest in that stock. The findings of 
the Board disclose that the amount of stock which the 
partnership had to purchase in order to support the 
market steadily increased, and that the capital of | the 
syndicate account was entirely exhausted prior to j the 
expiration of the six-month period from date of list¬ 
ing (Tr. 21-22). Consequently, a refusal by the part¬ 
nership to make any contribution to the syndicate ac- 


i 

i 

i 
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count would clearly have been a gross abuse of its 
discretion, and would have constituted a palpable fraud 
upon the Exchange and a clear breach of its essential 
promise to the subscribers to support the market in the 
new stock. And even if it be assumed that $50,000 was 
the maximum that the partnership was in duty bound 
to contribute, it is quite evident from the findings that 
such duty was not fulfilled until some time in 1925, prior 
to the expiration of the six-month period (Tr. 21). It 
is, therefore, immaterial whether the additional expen¬ 
ditures of the partnership in continuing to support the 
market be treated as voluntary contributions or not. 

Moreover, the arrangement between Anschell and the 
partnership was purely inter sese. It did not measure; 
the extent of the duty owed by the partnership to the 
Exchange or to the subscribers. That duty was to 
create a market activity in the new stock and to foster a 
broad public interest therein (Tr. 22). In so far as the 
Exchange and the subscribers were concerned, the terms 
of the syndicate contract were merely a tentative esti¬ 
mate of probable sufficiency of sponsorship (Tr. 20-21). 
The obligation of 6 ‘proper’’ and “sufficient” sponsor¬ 
ship certainly would have been only partially performed, 
had the partnership ceased to support the market when 
the syndicate capital was exhausted, in view of the 
gross inadequacy (as later events proved) of the syndi¬ 
cate contract provisions. 

Respondent’s final contention is that even if the syndi- 
cate operations and the allotment constituted only one. 
single transaction, the allotment proceeds were neverthe¬ 
less taxable as 1924 income, because of the annual ac¬ 
counting theory of taxation (Respondent’s brief, page 
18). In support of this contention respondent refers-. 

to Section 212 (b) of the Revenue Act of 1924 and to 

*•* • : ?; 

the cases of Burnet v. Scmford & Brooks Co., 282 U. S. 
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359; Vang v. LeweUyn, (C. C. A. 3rd Cir.) 35 F. ($d) 
283; Clemmons v. Commissioner , (C. C. A. 5th Cir.) j 54 
F. (2d) 209; Union Guardian Trust Co. v. Burnet , (A^)p. 
D. C.) 64 F. (2d) 712. It is respectfully submitted tjiat 
these authorities in no wise support respondent’s posi¬ 
tion. 

Section 212 (b) of the Revenue Act of 1924, which 
provided that the net income shall be computed upon 
the basis of the taxpayer’s annual accounting peripd, 
also provided that the accounting method must cleanly 
reflect the income. 

Article 22 of Income Tax Regulations 65, entitled 
“Computation of Net Income”, and promulgated pur¬ 
suant to the Revenue Act of 1924, provided that: 

“The time as of which any item of gross in¬ 
come * * * is to be accounted for must be determined 
in the light of the fundamental rule that the com¬ 
putation shall be made in such a manner as cleanly 
reflects the taxpayer’s income.” 

I 

Section 213 (a) of the Revenue Act of 1924 provided 
that the amount of all items there specified shall )>e 
included in the gross income for the taxable year in 
which received by the taxpayer, 

“unless, under methods of accounting permitted 
under subdivision (b) of section 212, any such 
amounts are to be properly accounted for as bf 
a ditferent period. ’ ’ 

i 

i 

The very text of the law and of the regulations jupt 
referred to makes it quite clear that the annual accouht- 
ing theory of income taxation is subject to the funda¬ 
mental qualification that only true income is taxable in 
any given annual accounting period. Proceeds derived 
from transactions not yet closed or completed at the 
end of a given annual accounting period do not constj- 
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tute true income for that period (See Main Brief, Point 
II, pages 22-34). Therefore, the annual accounting 
theory cannot convert the allotment proceeds into taxable 
income for 1924. 

The case of Burnet v. Sanford & Brooks Co., 282 U. S. 

i 

359, certainly does not intend to overrule the fundamen¬ 
tal principle that only true income is taxable in any 
given annual accounting period. That case merely holds 
that the taxability of a completed transaction need not 
await the “final outcome” or ultimate financial result 
of that transaction. It does not hold that a transaction is 
taxable prior to the year of its completion. There is a 
controlling distinction between the “completion” of a 
transaction and its “final outcome”. A transaction may 
be “completed”, that is, “consummated and closed”, 
and yet its “final outcome”, that is its “ultimate financial 
result” may not yet have been determined, because the 
proceeds received on such “completed” transaction may 
be subject to some outstanding claim which in a later 
year might be adjudicated against the taxpayer. In such 
case, the transaction is taxable when it is completed, and 
not when such outstanding claim is finally adjudicated. 

It seems quite clear that under the law and regula¬ 
tions referred to, the annual accounting theory of taxa¬ 
tion provides no basis for taxing as 1924 income the 
proceeds received on the allotment, in view of its being 
an uncompleted transaction at the end of 1924. 

In this connection, the finding of the Board that the 
usual and customary accounting method employed in 
transactions identical with the one here involved is to 
compute the gain or loss on the entire transaction after 
the syndicate operations have been completed (Tr. 22), 
conclusively establishes, we submit, that such account¬ 
ing method is the only one that clearly reflects the income 
from such a transaction. There is no evidence in this 
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record that any other method was or is usual or cus¬ 
tomary in such a transaction. It, therefore, must be as¬ 
sumed on this record that the accounting method found 
by the Board to be usual and customary in such cates 

j 

is a correct and proper method to clearly reflect incoipe. 


It will be noted that respondent has wholly failed to 
answer our contention that the Board’s express finding 
as to the usual and customary accounting method em¬ 
ployed in transactions such as the one involved here con¬ 
clusively establishes such accounting method to be one 
which clearly reflects true income. Also, respondent has 
not answered our contention that the annual accounting 
theory of income taxation does not permit the taxation 
as income for a certain year of something which is hot 
true income for that year (See Main Brief, Point III, 
pages 34-36). 


The case of Vang v. Lewellyn, (C. C. A. 3rd Cir.) |35 
F. (2d) 283, (Respondent’s Brief, page 19), involved 
a collateral agreement on the part of the taxpayer* a 
street paving contractor, to maintain the newly com¬ 
pleted road against imperfections for a period of five 
years. It was held that the transaction was closed j in 
the year when the completed road "was turned over by 
the taxpayer to the other party and the contract price 
therefor received, and that the transaction could not !be 
postponed for taxation purposes until the expiration of 
the period of maintenance. That case is inapplicable f;or 
the same reasons that the similar case of Consolidated 
Asphalt Co., 1 B. T. A. 79, is inapplicable (See Main 
Brief, page 25). ! 


Clemmons v. Commissioner, (C. C. A. 5th Cir.) 54 Fed. 
(2d) 209, (Respondent’s Brief, page 19) is likewise in¬ 
applicable. In that case the agreement to reinvest t^be 
proceeds was purely collateral, was for the mutual bene- 
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fit of both parties, not for the exclusive benefit of the 
party other than the taxpayer, and could not have any 
effect upon or prove of any advantage to the already 
completed principal transaction. The reinvestment was 
to be in a new and independent venture, wholly collateral 
to and disconnected from the transaction from which 
the proceeds were derived. In these respects the case 
is distinguishable on the same grounds as is Standard 
Slag Co. v. Commissioner, (App. D. C.) 63 F. (2d) 820 
(See pages 10-12 hereof). 

In Union Guardian Trust Co. v. Burnet, (App. J>. C.) 
64 F. (2d) 712, (Respondent’s Brief, page 19), this Court 
held that th6 earnings of the business were not taxable 
until the termination of the management contract there 
involved. In this respect, that case supports our posi¬ 
tion that proceeds are not taxable as income until the 
transaction is consummated and closed. It certainly does 
not support the position of the respondent. 


CONCLUSION. 


We submit that the express findings of the Boai'd con¬ 
clusively establish that the 1925 syndicate operations 
were in performance by the partnership of an obliga¬ 
tion that went to the essence of the allotment transac¬ 
tion; that, therefore, the allotment transaction was not 
closed or completed until the termination of such syndi¬ 
cate operations in 1925; that, on this record, the only 
proper accounting method to truly reflect income on 
transactions such as the one involved here is to compute 
the gain or loss on the entire transaction at the com- 
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pletion of the syndicate operations. From all this it 
inevitably follows under fundamental principles of in¬ 
come taxation that the allotment proceds were not tax¬ 
able as 1924 income. 

It is quite evident also that the annual accounting 
theory of income taxation does not militate against the 
non-taxability of the allotment proceeds in 1924, in view 
of the uncompletedness of the allotment transaction I in 
that year. 

i 

For all of the foregoing reasons, it is respectfully sub¬ 
mitted that the decision of the Board in each of the fdur 
cases here consolidated should be reversed. j 

+ • i 

, • * 

Respectfully submitted, 

S. Sidney Stein, 

Preston B. Kavanagh, 

Attorneys for Petitioners . 

Arthur Magid, 

Of Counsel . 
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